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DEPARTMENT  OF  ENERGY 
[10CFR  Part  600] 

Assistance  Regulations;  Cooperative 
Agreements 

AGENCY:  Department  of  Energy. 
action:  Proposed  regulations. 

summary:  The  Department  of  Energy 
proposes  its  Cooperative  Agreement 
Regulations.  This  proposed  Regulation 
provides  the  administrative  mechanisms 
necessary  for  entering  into  Cooperative 
Agreements.  On  March  8. 1979,  the 
Department  of  Energy  published  a  final 
regulation  covering  Subpart  A 
containing  information  about  the 
regulatory  structure,  definitions,  and 
general  policies  applicable  to  financial 
assistance  agreements  and  Subpart  B 
pertaining  only  to  grants. 

DATE:  Comments  on  or  before  June  4, 
1979. 

ADDRESS:  Send  comments  to  Mr.  James 
P.  Beiriger,  Procurement  and  Contracts 
Management  Directorate,  Financial 
Assistance  Policy  Branch.  PR-212,  U.S. 
Department  of  Energy,  MS  400RB, 
Washington,  D.C.  20545.  Telephone:  202- 
376-1768. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  James  P.  Beiriger,  Procurement  and 
Contracts,  Management  Directorate, 
Financial  Assistant  Policy  Branch,  PR- 
212,  U.S.  Department  of  Energy,  Mail 
Stop  400RB,  Washington,  D.C.  20545, 
phone:  (202)  376-1768. 

Primary  Authors:  James  P.  Beiriger, 
U.S.  Department  of  Energy,  Mail  Stop 
400RB,  Washington,  D.C.  20545, 
telephone:  202-376-1768.  Robert  R. 
Broxton,  General  Counsel 
Representative,  U.S.  Department  of 
Energy,  Mail  Stop  B-206,  Washington, 
D.C.  20545,  telephone:  301-353-3754. 

SUPPLEMENTARY  INFORMATION: 

I.  Regulatory  Requirements 

The  Department  of  Energy 
Cooperative  Agreement  Regulations 
(Subpart  C  of  DOE-AR)  are  published 
as  proposed  regulations  in  this  issuance 
of  the  Federal  Register  in  accordance 
with  the  requirement  of  Title  V, 
Department  of  Energy  Organization  Act 
(Pub.  L.  95-91);  the  Administrative 
Procedure  Act,  as  amended,  (5  USC  551 
et.  seq.)  and  DOE  Order  2030.1  (44  FR 
1040, 1-3-79,  (Procedures  for  the 
Development  and  Analysis  of 
Regulations,  Standards,  and 
Guidelines)].  Under  Section  644  of  the 
Department  of  Energy  Organization  Act, 
the  Secretary  of  the  Department  is 


authorized  to  prescribe  such  procedural 
and  administrative  rules  and  regulations 
as  he  may  determine  necessary  or 
appropriate  to  administer  and  manage 
the  functions  now  or  hereinafter  vested 
in  him. 

Title  V  provides  for  publication  of 
these  Cooperative  Agreement 
Regulations  in  the  Federal  Register,  and 
that  if  the  Secretary  determines  that  a 
substantial  issue  of  fact  or  law  exists  or 
that  the  regulations  are  likely  to  have  a 
substantial  impact  on  the  Nation’s 
economy  or  large  numbers  of  individuals 
or  businesses,  an  opportunity  for  oral 
presentation  of  views,  data,  and 
arguments  shall  be  provided.  In 
addition,  paragraph  9  of  DOE  Order 
2030  provides  that  a  regulatory  analysis 
should  be  prepared  for  any  regulation 
likely  to  have  a  major  impact. 

Our  preliminary  view  is  that  the 
Cooperative  Agreement  Regulations  do 
not  involve  substantial  issues  of  fact  or 
law  and  that  the  regulations  are  unlikely 
to  have  a  substantial  or  major  impact  on 
the  Nation’s  economy  or  large  numbers 
of  individuals  or  businesses.  Therefore, 
at  this  time,  we  do  not  propose  to  hold 
public  hearings  on  Subpart  C  of  the 
DOE-ARs  or  prepare  a  regulatory 
analysis.  This  preliminary  conclusion  is 
based  on  the  fact  that  the  proposed 
Cooperative  Agreement  Regulation 
implements  policies  already  published 
by  the  Office  of  Management  and 
Budget  (see  final  OMB  Guidance  on 
Implementation  of  Federal  Grant  and 
Cooperative  Act  of  1977  (Pub.  L.  95-224], 
August  18, 1978,  43  FR  36860).  In 
addition,  DOE  Cooperative  Agreements 
will  be  entered  into  pursuant  to  the 
authorities  and  restrictions  in  program 
statutes  and  DOE  authorizations  and 
appropriations  acts.  This  regulation  just 
provides  the  administrative  mechanisms 
necessary  for  entering  into  Cooperative 
Agreements.  However,  a  final 
determination  of  whether  there  should 
be  an  opportunity  for  the  presentation  of 
oral  views  or  a  regulatory  analysis 
should  be  prepared  will  be  made  after 
an  evaluation  of  the  comments  on  the 
proposed  regulation,  and  consideration 
of  the  views  of  those  requesting  an 
opportunity  for  oral  presentation  or 
preparation  of  a  regulatory  analysis. 

NOTE:  The  Department  of  Energy  has 
determined  that  this  proposed  regulation  does 
not  contain  a  major  proposal  requiring 
preparation  of  an  Inflation  Impact  Statement 
under  Executive  Order  11821,  as  amended, 
and  OMB  Circular  A-107.  The  Department 
has  also  determined  that  the  proposed 
regulation  will  not  affect  the  quality  of  the 
environment  and  that  the  requirements  of 
Section  7(c)(2)  of  the  Federal  Energy 


Administration  Act  of  1974,  Pub.  L.  93-275,  do 
not  apply. 

II.  Effect  on  Existing  Policies 

DOE  presently  has  no  existing  generic 
regulations  governing  cooperative 
agreements.  This  regulation,  when 
issued  in  final  form,  will  provide 
guidance  for  cooperative  agreements 
entered  into  by  the  DOE,  except  as 
provided  in  section  600.5  Section  600.5 
of  Subpart  A  of  the  DOE-AR  (See  44  FR 
12920,  March  8, 1979)  which  applies  to 
Subpart  C  and  all  other  subparts  of  the 
DOE-AR,  provides  that: 

(The  DOE-AR  govern)  the  award  and 
administration  of  all  financial  assistance 
matters,  including  resolutions  and  guidelines 
issued  by  DOE  except: 

(a)  As  otherwise  required  by  statute; 

(b)  For  final  regulations  issued  before  the 
effective  date  of  this  part; 

(c)  As  otherwise  provided  by  specific 
program  regulations; 

(d)  Assistance  instruments  awarded  by  any 
Federal  department,  agency,  or  official 
thereof  in  the  performance  of  functions 
transferred  to  DOE  under  the  Department  of 
Energy  Organization  Act  (Public  Law  95-91), 
which  are  in  effect  as  of  October  1, 1977, 
shall  continue  in  effect  according  to  their 
terms  until  renewed,  continued,  or  otherwise 
extended.  Such  renewals,  continuations,  or 
extensions  will  then  be  subject  to  this  part. 
For  the  Department  of  Energy. 

Issued  in  Washington,  D.  C.  on  March  29, 

1979: 

M.  J.  Tashjian,  Director 

Procurement  and  Contracts  Management  Directorate. 

This  part  contains  regulations 
governing  the  use  of  financial  assistance 
instruments.  Subpart  C — Cooperative 
Agreements  proposes  to  establish 
uniform  requirements  for  the  award  and 
administration  of  Cooperative 
Agreements  by  the  Department  of 
Energy. 

Subpart  C  is  added  to  Part  600  to  read 
as  follows: 

Subpart  C — Cooperative  Agreements 

Secs. 

600.200  Scope  of  subpart. 

600.201  Statutory  authority  to  enter  in 
cooperative  agreements. 

Administrative  policies  and  procedures 

600.210  Scope  of  section. 

600.211  Selection  of  the  cooperative 
agreement  as  award  instrument. 

600.212  Alternative  uses  of  cooperative 
agreements. 

600.213  Access  to  records. 

600.214  DOE  policy  on  cost  participation. 

600.215  Decision  level  for  selection  of 
cooperative  agreement  as  award 
instrument. 

600.230  Competitive  award  of  cooperative 
agreements. 
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600.231  Solicitation  for  cooperative 
agreement  proposals. 

600.231- 1  Issuance  of  solicitation. 

600.231- 2  Evaluation  and  selection  of 
proposals. 

600.232  Program  opportunity  notices. 

600.233  Program  research  and  development 
announcements. 

600.234  Response  to  unsolicited  proposals. 

600.250  Statutory  requirements  for 
cooperative  agreements. 

600.251  Eligible  recipients  for  DOE 
cooperative  agreements. 

600.252  Approval  and  execution  of 
cooperative  agreement  instruments. 

600.270  Cooperative  agreement  structure. 

600.271  Administrative  requirements  for 
cooperative  agreements. 

Outline  of  cooperative  agreement 

600.280  Scope  of  section. 

600.281  Contents. 

600.282  Face  page. 

600.283  Schedule. 

600.290  General  and  special  provisions. 

Authority:  Sec.  644  of  the  Department  of 
Energy  Organization  Act,  Pub.  L.  95-91,  42 
U.S.C.  7101. 

Subpart  C— Cooperative  Agreements 
§  600.200  Scope  of  Subparl. 

(a)  This  subpart  establishes  uniform 
requirements  for  the  award  and 
administration  of  Cooperative 
Agreements  by  the  Department  of 
Energy  (DOE).  Its  major  objective  is  to 
achieve  uniform  consistency  in  use  of 
cooperative  agreements  as  the  legal 
instrument  reflecting  a  relationship 
between  the  DOE  and  a  participant 
whenever  the  principal  purpose  of  the 
relationship  in  the  transfer  of  money, 
property,  services  or  anything  of  value 
to  the  participant  in  order  to  accomplish 
a  public  purpose  of  support  or 
stimulation  authorized  by  Federal 
statute  and  substantial  involvement  is 
anticipated  between  the  Department  of 
Energy,  acting  for  the  Federal 
Government,  and  the  participant  during 
performance  of  the  contemplated 
activity, 

(b)  Subpart  A  of  the  DOE  Assistance 
Regulation  (44  FR  12920,  March  8, 1979) 
contains  information  about  the 
regulatory  structure,  definitions  and 
general  policies  applicable  to  DOE 
financial  assistance  instruments 
including  Cooperative  Agreements. 

(c)  Except  as  otherwise  provided 
under  §  600.5,  when  proposals  for 
Cooperative  Agreements  are  obtained 
by  DOE  via  a  program  solicitation  or 
program  regulation,  this  subpart  shall  be 
incorporated  into  such  program 
solicitation  or  program  regulation  by 
reference  to  establish  applicable 
administrative  provisions  for  DOE 


Cooperative  Agreements.  Program 
solicitations  or  program  regulations  may 
add  administrative  provisions  only 
when  such  additional  administrative 
provisions  are  required  by  applicable 
program  legislation  or  program 
regulation. 

(d)  Except  as  otherwise  provided 
under  §  600.5,  this  subpart  applies  to  all 
DOE  organizations  (except  the  Federal 
Energy  Regulatory  Commission  and 
Bonneville  Power  Administration),  to  all 
programs  which  will  result  in 
Cooperative  Agreement  awards,  and  to 
all  participants  eligible  for  cooperative 
agreement  awards,  such  as  state  and 
local  governments,  institutions  of  higher 
education,  hospitals,  other  non-profit 
organizations,  profit-making 
organizations  and  individuals  but  not  to 
other  Federal  agencies. 

(e)  This  subpart  is  divided  into 
sections  which  include  Authority  to 
enter  into  Cooperative  Agreements, 
Administrative  Policies  and  Procedures, 
and  an  Outline  of  a  Cooperative 
Agreement. 

§  600.201  Statutory  Authority  to 
Enter  into  Cooperative  Agreements. 

DOE  is  authorized  to  award 
cooperative  agreements  pursuant  to 
section  646  of  the  Department  of  Energy 
Organization  Act  (Pub.  L.  95-91)  42 
U.S.C.  7101  et  seq.  and  section  7(a)  of 
the  Federal  Grant  and  Cooperative 
Agreement  Act  of  1977,  41  U.S.C.  501  et 
seq.  In  addition,  numerous  program 
statutes  provide  additional  authority  to 
enter  into  cooperative  agreements. 

Administrative  Policies  and 
Procedures 

§  600.2 1 0  Scope  of  section. 

This  section  contains  DOE 
Administrative  policies  and  procedures 
applicable  to  DOE  Cooperative 
Agreements. 

§  600.21 1  Selection  of  the 
cooperative  agreement  as  award 
instrument. 

(a)  The  basic  statutory  criterion  for 
distinguishing  between  grants  and 
cooperative  agreements  is  that  for  the 
latter,  “ substantial  involvement  is 
anticipated  between  the  executive 
agency  and  the  recipient  during 
performance  of  the  contemplated 
activity"  (emphasis  added).  To  insure 
consistent  determinations,  this  criterion 
should  be  used  when  deciding  to  use 
either  a  grant  or  a  cooperative 
agreement. 

(b)  Anticipated  substantial  Federal 
involvement  is  a  relative  rather  than  an 
absolute  concept.  The  examples  that 
follow  in  “c”  and  “d”  are  not  meant  to 


be  a  checklist  or  to  be  considered  as 
individual  determinants.  Rather,  they 
are  to  illustrate  the  general  policy  that: 

(1)  When  the  terms  of  an  assistant 
instrument  indicate  the  participant  can 
expect  to  run  the  project  without  DOE 
collaboration,  participation,  or 
intervention  as  long  as  it  is  run  in 
accordance  with  the  terms  of  the 
assistance  instrument,  substantial 
involvement  is  not  anticipated. 

(2)  When  the  instrument  indicates  the 
participant  can  expect  DOE 
collaboration  or  participation  in  the 
management  of  the  project,  substantial 
Federal  involvement  is  anticipated. 

(c)  As  a  guide  to  making  these 
determinations,  anticipated  substantial 
involvement  during  performance  does 
not  include: 

(1)  DOE  approval  of  recipient  plans 
prior  to  award. 

(2)  Normal  exercise  of  Federal 
stewardship  responsibilities  during  the 
project  period  such  as  site  visits, 
performance  reporting,  financial 
reporting,  and  audit  to  insure  that  the 
objectives,  terms,  and  conditions  of  the 
award  are  accomplished. 

(3)  Unanticipated  DOE  involvement  to 
correct  deficiencies  in  programatic  or 
financial  performance  by  the 
participant. 

(4)  General  statutory  requirements 
understood  in  advance  of  the  award 
such  as  civil  rights,  environmental 
protection,  and  provisions  for  the 
handicapped. 

(5)  DOE  review  of  performance  after 
completion. 

(6)  General  administrative 
requirements,  such  as  those  included  in 
OMB  Circulars  A-21.  A-95,  A-102,  >A- 
110,  and  FMC  74-4. 

(d)  Conversely,  anticipated 
involvement  during  performance  would 
exist  and,  depending  on  the 
circumstances,  could  be  substantial, 
where  the  relationship  includes,  for 
example: 

(1)  DOE  has  option  to  immediately 
halt  an  activity  if  detailed  performance 
specifications  (e.g.,  construction 
specifications)  are  not  met.  These  would 
be  provisions  that  go  beyond  the 
suspension  remedies  of  the  Federal 
Government  for  nonperformance  as  in 
OMB  Circulars  A-102  and  A-110. 

(2)  DOE  review  and  approval  of  one 
stage  before  work  can  begin  on  a 
subsequent  stage  during  the  period 
covered  by  the  assistance  instrument. 

(3)  DOE  review  and  approval  of 
substantive  provisions  of  proposed 
subgrants  or  contracts.  These  would  be 
provisions  that  go  beyond  existing 
policies  on  Federal  review  of  participant 
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procurement  standards  and  sole  source 
procurement. 

(4)  DOE  involvement  in  the  selection 
of  key  participant  personnel.  (This  does 
not  include  assistance  instrument 
provisions  for  the  participation  of  a 
named  principal  investigator  for 
research  projects.) 

(5)  DOE  and  participant  collaboration 
or  joint  participation  in  the  performance 
of  the  assisted  activity. 

(6)  DOE  monitoring  to  permit  specified 
kinds  of  direction  or  redirection  of  the 
work  because  of  interrelationships  with 
other  projects. 

(7)  Substantial,  direct  DOE 
operational  involvement  or  participation 
during  the  assisted  activity  is 
anticipated  prior  to  award  to  insure 
compliance  with  such  statutory 
requirements  as  civil  rights, 
environmental  protection,  and 
provisions  for  the  handicapped.  Such 
participation  would  exceed  that 
normally  anticipated  under  c(4)  above. 

(8)  Highly  prescriptive  DOE 
requirements  prior  to  award  limiting 
participant  discretion  with  respect  to 
scope  of  services  offfered, 
organizational  structure,  staffing,  mode 
of  operation,  and  other  management 
processes,  coupled  with  close  DOE 
monitoring  or  operational  involvement 
during  performance  over  and  above  the 
normal  exercise  of  Federal  stewardship 
responsibilities  to  ensure  compliance 
with  these  requirements. 

(e)  The  practice  of  providing  technical 
assistance,  advice  or  guidance  to 
participants  in  assistance  awards  does 
not  constitute  substantial  involvement 
if: 

(1)  It  is  provided  at  the  request  of  the 
participant,  or 

(2)  The  participant  is  not  required  to 
follow  it,  or 

(3)  The  participant  is  required  to 
follow  it,  but  it  is  provided  prior  to  the 
start  of  the  assisted  activity  and  the 
participant  understood  this  prior  to  the 
assistance  award. 

(f)  DOE  should  limit  Federal 
involvement  in  Cooperative  Agreements 
to  the  minimum  consistent  with  program 
requirements.  Nothing  in  this  regulation 
should  be  construed  as  authorizing  DOE 
to  increase  its  involvement  beyond  that 
authorized  by  applicable  legislation. 

§  600.212  Alternative  uses  of 
cooperative  agreements. 

In  all  cases,  the  determination  of 
when  to  use  cooperative  agreements 
will  be  based  on  the  need  for  substantial 
Federal  involvement  in  the  assisted 
activity. 

(a)  Some  programs  now  using  grants 
will  require  the  use  of  cooperative 


agreements  exclusively.  This 
determination  should  be  based  on 
statutory  requirements  or  policy  level 
determinations  of  substantial  Federal 
involvement  in  the  performance  of  the 
assisted  project. 

(b)  Other  programs  may  use  grants  or 
cooperative  agreements,  depending  on 
the  nature  of  the  project  or  the  ability  of 
the  recipients.  For  example: 

(1)  Some  projects  may  start  out  as 
cooperative  agreements  in  the  first  year 
and  be  converted  to  grants  after 
recipient  capacity  has  been  established. 

(2)  Other  projects,  initially  funded  as 
grants,  may  have  to  be  renewed  or 
continued  for  subsequent  budget  periods 
as.  cooperative  agreements  if  there  is  a 
need  to  revise  the  project,  upgrade 
recipient  capacity,  or  protect  the  Federal 
interest. 

§  600.2 1 3  Access  to  Records. 

Each  Cooperative  Agreement  must 
provide  that  the  Secretary  and  the 
Comptroller  General  of  the  United 
States,  or  any  of  their  duly  authorized 
representatives,  shall  have  access  to 
any  books,  documents,  papers,  and 
records  of  the  Participants(s),  and 
contractors  or  subcontractors  to  the 
Participant(s)  which  are  pertinent  to  the 
agreement  for  the  purpose  of  making 
audits,  examination,  excerpts,  and 
transcripts. 

§  600.214  DOE  policy  on  cost 
participation. 

(a)  Scope  of  section.  (1)  This  section 
sets  forth  the  DOE  policy  on  cost 
participation  by  participants  under  DOE 
Cooperative  Agreements. 

(2)  Cost  participation  is  a  generic  term 
denoting  any  situation  where  the 
Government  does  not  fully  reimburse 
the  participant  for  all  allowable  costs 
necessary  to  accomplish  the  project  or 
effort.  The  term  encompasses  cost 
sharing,  cost  matching,  cost  limitation 
(direct  or  indirect),  participation  in  kind, 
and  similar  concepts. 

(3)  In  those  instances  where  cost 
participation  is  established  by  statute, 
this  section  will  apply  only  to  the  extent 
it  is  not  inconsistent  with  the  statute. 

(b)  Policy.  (1)  When  DOE  supports 
performance  under  a  cooperative 
agreement,  where  the  principal  purpose 
is  ultimate  commercialization  or 
utilization  of  technology(s)  by  the 
private  sector,  or  present  or  future 
economic  benefits  beyond  the  instant 
award,  as  a  result  of  performance  of  the 
effort,  it  is  DOE  policy  to  obtain  cost 
participation. 

(2)  DOE  will  consider  the  technical 
feasibility,  projected  economic  viability, 
societal  and  political  acceptability  of 


commercial  application,  as  well  as 
possible  effects  of  other  DOE  supported 
projects  in  completing  technologies  in 
determining  the  extent  of  cost 
participation. 

(3)  The  manner  and  amount  of  cost 
participation  must  be  decided  on  a  case- 
by-case  basis. 

(4)  Cost  participation  is  required  for 
demonstration  projects.  Demonstration 
projects,  pursuant  to  this  subpart, 
include  demonstrating  technological 
advances  and  field  demonstrations  of 
new  methods  and  procedures,  and 
demonstrations  of  prototype  commercial 
applications  for  the  exploration, 
development,  production, 
transportation,  conversion  and 
utilization  of  energy  resources. 

(c)  Application.  The  DOE  cost 
participation  policy  set  forth  herein  is 
applicable  to  all  cooperative  agreements 
within  the  following  limitations: 

(1)  Potential  benefits  to  a  participant 
are  less  likely  where  basic  research  is 
involved  and  cost  participation,  if  any, 
is  expected  to  be  less  than  in 
circumstances  where  advanced  or 
engineering  development  is  being 
undertaken.  As  projects  or  proposed 
efforts  reach  stages  approaching 
commercial  viability,  cost  participation 
should  be  based  on  the  overall  project 
risk. 

(2)  In  those  instances  where  it  is 
determined  by  the  cognizant  program 
Assistant  Secretary  that  payment  by 
DOE  of  a  substantial  part  of  or  the  full 
allowable  cost  of  the  contemplated 
effort  is  in  the  best  interest  of  the  DOE 
program  mission,  cost  participation  may 
be  minimized  or  waived  (except  as 
required  under  (b)(4)  above). 

(3)  Cost  participation  may  be  provided 
by  third  party  entities  (other  companies 
or  associations).  The  fact  that  a  project 
is  jointly  funded  (e.g.,  where  DOE  and 
an  industry  association  fund  a  third 
party  participant)  does  not  preclude  cost 
participation  by  the  participant. 

(d)  Cost  participation  requirements. 

(1)  The  value  of  any  non-cash 
contribution  shall  be  established  by 
DOE  after  consultation  with  the 
participant.  Cost  participation  may  be 
accomplished  by  a  contribution  to  either 
direct  or  indirect  costs  provided  such 
costs  are  otherwise  allowable  in 
accordance  with  the  cost  principles  of 
the  award.  Allowable  costs  which  are 
absorbed  by  the  participant  as  its  share 
of  cost  participation  may  not  be  charged 
directly  or  indirectly  or  may  not  have 
been  charged  in  the  past  to  the  Federal 
Government  under  other  contracts, 
agreements,  or  grants,  nor  may  other 
Federal  funds  be  used  as  cost 
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participation  unless  specifically 
authorized  by  statute. 

(2)  Participants  should  contribute  a 
reasonable  amount  of  the  total  project 
cost  covered  under  the  award.  The  ratio 
of  cost  participation  should  correlate  to 
the  apparent  advantages  available  to 
participants  and  the  proximity  of 
implementing  commercialization.  In 
setting  the  levels  of  cost  participation  by 
the  participant,  the  Contracting  Officer, 
in  consultation  with  the  program  office, 
should  consider  such  factors  as: 

(i)  The  availability  of  the  technology 
to  the  participant’s  competitors. 

(ii)  The  risks  involved  in  achieving 
commercial  success. 

(iii)  The  length  of  time  before  the 
project  is  likely  to  be  commercially 
successful. 

(iv)  Improvements  in  the  participant’s 
future  commercial  competitive  position. 

(v)  Disposition  of  property  at  project’s 
end. 

(vi)  Whether  the  potential  benefits 
will  be  lessened  if  the  participant  lacks 
production  or  other  capabilities  with 
which  to  capitalize  the  results  of  the 
project.  However,  if  the  resuts  of  the 
project  are  transferable  to  entities  with 
production  capabilities,  and  the 
performing  participant  would  obtain 
patent  or  other  property  rights  which 
could  be  sold  or  licensed,  this  should  be 
considered. 

(vii)  Whether  the  performing 
organization  lacks  adequate  non-Federal 
sources  of  funds  from  which  to  make 
cost  participation. 

(3)  The  manner  of  cost  participation 
and  how  it  is  to  be  accomplished  shall 
be  set  forth  in  the  award. 

(4)  The  handling  of  any  return  from 
sale  of  products  from  the  project  shall 
be  set  forth  in  the  award. 

(5)  The  solicitation  document  shall 
state  whether  any  cost  participation  is 
required  and  may  set  forth  a  target  level 
of  cost  participation.  The  extent  of  cost 
participation  in  unsolicited  proposals 
will  be  considered  on  a  case-by-case 
basis. 

(6)  The  extent  to  which  a  participant 
contributes  to  the  cost  of  a  project  will 
be  taken  into  consideration  in  the 
allocation  of  patent  rights  under  DOE's 
waiver  policy. 

(7)  Fee  or  profit  will  not  be  paid  the 
participant(s)  under  a  cooperative 
agreement. 

(e)  Records.  Participants  in 
Cooperative  Agreements  shall  be 
required  to  maintain  records  adequate 
to  reflect  the  nature  and  extent  of  their 
costs  and  to  insure  that  the  required  cost 
participation  is  achieved. 


§  600.215  Decision  level  for  selection 
of  cooperative  agreement  as  award 
instrument. 

The  determination  of  whether  a 
program  is  principally  one  of 
procurement  or  assistance  and  whether 
substantial  Federal  involvement  in 
performance  will  normally  occur  are 
basic  agency  policy  decisions  which  will 
be  either  made  or  reviewed  at  a  DOE 
policy  level  in  accordance  with 
§  600.32(a). 

§  600.230  Competitive  award  of 
cooperative  agreements. 

(a)  It  is  DOE  policy  to  encourage  and 
maximize  open  and  fair  competition  in 
the  awarding  of  Cooperative 
Agreements.  DOE  will  award 
Cooperative  Agreements  on  a 
competitive  basis  as  a  result  of: 

(1)  Solicitation  For  Cooperative 
Agreements. 

(2)  Program  Opportunity  Notices 
(PONs). 

(3)  Program  Research  and 
Development  Announcements  (PRDAs). 

(b)  Issuance  of  a  solicitation,  PON  and 
PRDA  will  be  in  accordance  with 

§  600.35. 

§  600.231  Solicitation  for  cooperative 
agreement  proposals. 

This  section  contains  guidance  on  the 
selection  of  cooperative  agreement 
proposals  through  the  issuance  of  a 
solicitation  by  DOE  to  fulfill  a  specific 
DOE  program  objective  of  support  or 
stimulation. 

§  600.231.1  Issuance  of  the 
solicitation. 

(a)  The  solicitation  will  be  prepared 
jointly  by  the  cognizant  procurement 
operations  office  and  the  program  office 
with  the  assistance  of  counsel.  The 
program  office  will  be  responsible  for 
development  of  the  proposed  effort, 
specifications,  project  objectives,  and 
schedule  while  the  procurement  office 
will  be  responsible  for  the  business 
aspects  of  the  solicitation. 

(b)  The  solicitation  shall  contain  a 
covering  letter  transmitting  the 
solicitation  to  prospective  proposers, 
providing  general  instructions  and  shall 
have  the  following  enclosures  as 
appropriate: 

(1)  Description  of  proposed  project, 

(2)  Qualification  criteria, 

(3)  Evaluation  criteria, 

(4)  Price/cost  considerations, 

(5)  Representations  and  certifications, 

(6)  Proposal  format, 

(7)  Draft  cooperative  agreement,  and 

(8)  Other  pertinent  information 
including  DOE's  technical  data 
requirements. 


(c)  Transmittal  letter.  The  transmittal 
letter  of  the  solicitation  should  include 
the  following  areas: 

(1)  Briefly  describe  the  proposed 
effort. 

(2)  Identify  the  point  of  contact  for  all 
questions  or  inquiries. 

(3)  State  if  one  or  more  awards  will  be 
made  in  response  to  this  solicitation. 

(4)  Provide  an  overview  of  the 
solicitation  briefly  describing  each  of 
the  enclosures. 

(5)  Indicate  that  it  is  DOE's  policy  to 
discourage  “brochuremanship”  and 
unnecessarily  costly  proposal 
preparation.  Proposals  should  be 
prepared  with  maximum  economy 
consistent  with  the  particular  agreement 
under  consideration,  to  ensure  that  the 
resources  of  both  proposers  and 
evaluators  are  efficiently  utilized. 

(6)  State  that  information  contained  in 
proposals  offered  in  response  to  the 
solicitation  shall  be  handled  in 
accordance  with  the  policies  and 
procedures  set  forth  in  41  CFR  9-3.150. 

(7)  Provide  a  brief  schedule  of  major 
milestones  such  as: 

(i)  Preproposal  Conference  Date  (if 
one  is  to  be  held). 

(ii)  Proposal  Due  Date. 

(iii)  Tentative  Site  Visit  Dates  (if 
applicable). 

(iv)  Tentative  Award  Decision  Date. 

(8)  State  the  exact  time  and  place 
where  proposals  are  due  and  the 
number  of  copies  required. 

(9)  Request  an  acknowledgement  of 
receipt  of  the  solicitation,  indicating 
whether  or  not  the  organization  or 
individual  intends  to  submit  a  proposal 
and  attend  any  preproposal  conference. 

(10)  State  that  proposers  have  the 
right  to  request  in  advance  of  or  within 
30  days  after  the  effective  date  of  the 
agreement  a  waiver  of  all  or  any  part  of 
the  rights  of  the  United  States  in  subject 
inventions. 

(11)  In  addition,  an  attachment  to  the 
transmittal  letter  should  cover  the 
following  areas: 

(i)  Describe  the  technical,  business 
and  management  evaluation  criteria  and 
clearly  indicate  their  relative 
importance.  It  is  not  sufficient  to  merely 
rank  the  criteria  in  terms  of  “primary”, 
“secondary",  and  next  in  importance. 
For  example,  if  the  first  of  five  criteria 
represents  72%  of  the  total  score  and  six 
times  the  weight  of  the  second  most 
important  criterion,  the  predominant 
value  of  that  criterion  should  be 
indicated  in  th6  solicitation  in  some 
narrative  manner.  The  criteria  should 
also  be  listed  in  descending  order  of 
importance.  The  major  evaluation 
criteria  may  be  divided  into  subcriteria 
which  should  be  described  in  terms  of 
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their  relative  importance  and  also  be 
listed  in  order  of  relative  importance. 
The  actual  numerical  weights  assigned 
to  the  evaluation  criteria  will  not  be 
included  in  the  solicitation. 

(ii)  Indicate  the  relative  importance  of 
cost  in  relation  to  the  technical,  business 
and  management  evaluation  criteria. 

(iii)  State  if  a  preproposal  conference 
will  be  held;  give  details  as  to  when, 

w  here  and  necessary  limitations  on  the 
number  of  attendees.  If  security 
clearance  or  other  special 
administrative  arrangements  are 
necessary  to  secure  admittance  to  a 
conference,  so  state.  Details  of 
conference  procedures  should  be 
determined  and  stated.  If  written 
questions  are  to  be  submitted  by 
attendees  for  answers  at  the  conference, 
proposers  should  be  informed  as  how 
and  when  they  will  be  submitted  and  to 
whom.  Other  administrative  details 
should  also  be  stated,  if  known  at  the 
time.  Sufficient  time  must  be  permitted 
for  potential  proposers  to  review  the 
solicitation  prior  to  any  preproposal 
conference. 

(iv)  Inform  all  prospective  proposers 
that  DOE  may  solicit,  from  available 
sources,  relevant  information 
concerning  the  proposer's  record  of  past 
performance. 

(v)  State  that  each  proposer  should 
represent  that  the  proposal  will  remain 
in  effect  for  a  specified  period  of  time, 
e  g..  120  days  from  the  date  designated 
for  receipt  of  proposals. 

( vi)  Indicate  that  the  person  signing 
the  proposal  must  have  the  authority  to 
commit  the  proposer  to  ali  the 
provisions  of  the  proposal. 

(vii)  State  that  in  order  to  receive 
proper  handling  and  in  consideration  of 
the  Freedom  of  Information  Act,  any 
information  in  the  offeror’s  proposal 
which  is  considered  to  be  trade  secrets, 
commercial  or  financial  information, 
priviledged  or  confidential  or  of  a 
personal  nature  should  be  specifically 
identified. 

(viii)  State  that  the  solicitation  does 
not  commit  the  Government  to  pay  any 
cost  incurred  in  the  preparation  or 
submission  of  any  proposal. 

(ix)  State  that  proposals  should 
contain  the  most  favorable  terms  to 
DOE  which  the  proposer  can  submit  and 
that  DOE  reserves  the  right,  without 
qualification,  to  select  any  proposal(s) 
as  a  basis  for  negotiation  or  to  reject 
any  and  all  proposals. 

(x)  State  that  late  proposals  will  be 
treated  in  accordance  with  41  CFR 1- 
3  802-1,  “Consideration  of  Late 
Proposals.” 

(xi)  State  that  the  Contracting  Officer 
is  the  only  individual  who  can  legally 


commit  the  Government  to  the 
expenditure  of  funds  in  connection  with 
this  proposed  assistance  award.  Any 
other  commitment,  either  explicit  or 
implied,  is  invalid. 

(d)  Description  of  proposed  effort. 

This  enclosure  to  the  solicitation  should 
describe  in  detail  the  effort  to  be 
performed  including  technical  data 
requirements.  Wherever  possible,  it 
should  also  identify  specific  objectives, 
goals,  and  intermediate  milestones  that 
will  be  used  to  measure  the  participants 
performance  in  regard  to  technical, 
schedule  and  cost  aspects. 

(e)  Qualification  criteria.  The 
qualification  criteria,  if  any.  will  consist 
of  those  elements  of  special  experience, 
capability,  facilities  or  other  factors 
which  are  essential  to  the  program 
performance  aspects  of  the  assistance 
award.  Qualification  criteria  must  be 
clearly  stated  and  restricted  to  elements 
which  are  essential  to  the  successful 
completion  of  the  proposed  work  effort. 
Stated  another  way,  they  are  go/no  go 
criteria  which  depict  the  minimum 
qualifications  for  a  particular  assistance 
award.  The  purpose  of  qualification 
criteria  is  to  discourage  unqualified 
organizations  from  incurring  the  time 
and  expense  associated  with  the 
submission  of  proposals  when  they 
clearly  have  no  opportunity  for 
selection. 

(f)  Evaluation  criteria.  (1)  The 
evaluation  criteria  will  consist  of  those 
elements  which  must  be  examined  in 
each  proposal  to  determine  an  offeror’s: 

(ij  Understanding  of  the  project  to  be 
performed,  including  environmental  and 
safety  issues; 

(ii)  Technical,  business  and 
management  approach; 

(iii)  Potential  for  completing  the  job  as 
specified  in  the  solicitation; 

(iv)  Probable  cost  based  upon 
proposer’s  approach: 

(v)  Relative  qualifications  and 
experience  of  both  the  proposer  and  key 
individuals  proposed; 

(vi)  Comparative  competitive  status; 

(vii)  Proposer’s  commitment  and 
sharing  of  risk. 

(2)  Too  many  evaluation  criteria  are 
as  detrimental  to  an  effective  evaluation 
of  a  proposal  as  are  too  few.  The 
evaluation  process  should  be  aimed  at 
ascertaining  and  assessing  distinctions 
among  significant  aspects  of  the  effort  to 
be  performed  rather  than  identifying  the 
relatively  unimportant  differences  to  be 
expected  when  multiple  proposals  are 
received.  Evaluation  criteria  will  be 
limited  to  the  minimum  number  which 
will: 

(i)  Allow  for  the  above  determinations 
to  be  made,  and 


(ii)  Indicate  significant  differences  or 
distinguishing  features  among  proposals. 

(3)  There  are  no  restrictions  on  the 
kinds  of  evaluation  criteria  which  may 
be  used,  as  long  as  they  are  disclosed  in 
the  solicitation  and  relate  to  the 
purposes  of  the  assistance  award.  The 
specific  criteria  used  will  depend  on  the 
particular  circumstances.  However,  they 
will  generally  fall  into  the  following 
major  categories:  (i)  technical;  (ii) 
business  and  management;  and  (iii)  cost. 

(4)  Each  evaluation  criterion  should 
be  stated  clearly  and  concisely.  The 
discipline  of  delineating  criteria  will 
highlight  overlap  or  redundancy  among 
the  several  criteria  so  that  the 
descriptions  can  be  rew'orked  to 
eliminate  overlapping  or  redundant 
concepts  and  double  scoring.  The 
criteria  set  out  in  the  solicitation  must 
be  used  in  evaluation  and  will  not  be 
changed  unless  an  amendment  to  the 
solicitation  is  issued  stating  the  criteria 
change(s)  and  specific  reason(s)  for  the 
change(s). 

(g)  Price  and  cost  considerations.  (1) 
This  enclosure  to  the  solicitation  should 
indicate  the  relative  importance  of  cost 
in  the  evaluation  and  describe  the  type 
of  cost  information  and  the  format  to  be 
used  by  the  proposers.  Cost  should  be 
measured  in  terms  of  cost  realism  in 
addition  to  the  lowest  estimated  cost. 

An  unrealistic  cost  proposal  may  reflect 
adversely  on  an  offeror’s  understanding 
of  the  project. 

(2)  If  there  is  a  lengthy  performance 
period,  it  may  be  necessary  to  forecast 
general  economic  factors  and  the 
anticipated  demand  for  essential 
materials.  Because  these  forecasts  could 
materially  affect  the  estimated 
cooperative  agreement  costs  and 
offerors  may  have  little  or  no  control 
over  them,  the  solicitation  should 
specify  the  estimating  assumptions 
which  are  to  be  used. 

For  example,  in  estimating  the  cost  of 
a  program  to  be  performed  over  a  five- 
year  period,  proposers  would  find  it 
necessary  to  project  the  rate  of  inflation 
and  the  national  demand  for  a  given 
fuel.  Because  neither  of  these  factors  is 
within  the  control  of  an  offeror  and 
because  cost  estimates  would  be 
materially  affected  by  the  projections, 
the  solicitation  should  include  the 
assumptions  to  be  used  in  proposal 
preparation.  Otherwise,  there  could  be 
no  assurance  that  the  cost  projections 
submitted  would  provide  a  valid  basis 
for  comparison. 

(3)  When  detailed  cost  estimates  are 
requested,  the  cost  information  should 
be  presented  in  accordance  with  CSA 
Optional  Form  60  (41  CFR  1-16.902- 
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OF60),  including  all  instructions  and 
footnotes. 

Similar  information  should  be 
furnished  in  regard  to  major  contracts  to 
be  entered  into  by  the  participant  in 
performance  of  the  agreement.  The 
proposer’s  proposed  costs  are  to  be 
related  to  the  proposed  period  of 
performance,  escalated,  as  necessary,  to 
cover  geographical  differences,  union 
agreements,  personnel  practices,  and 
normal  economic  conditions  peculiar  to 
the  proposer.  For  long  term  periods  of 
performance  (usually  beyond  3  years)  or 
for  unusual  economic  conditions,  the 
solicitation  should  state  the  additional 
economic  escalation  rates  that  are  to  be 
used  by  the  proposers  in  projecting  their 
costs. 

(h)  Representations  and  certifications 
(When  required).  Include  a 
representations  and  certifications  form 
covering  covenant  against  contingent 
fees,  equal  employment  opportunity,  and 
any  other  representations  and 
certifications  required  by  the 
Cooperative  Agreement.  The  solicitation 
should  state  that  additional 
representations  and  certifications  may 
be  required  after  negotiation  of  the  final 
terms  of  the  agreement. 

(i)  Proposal  format.  (1)  This  enclosure 
to  the  solicitation  should  prescribe  the 
format  that  each  offeror  should  follow  in 
preparing  his  proposal  in  response  to  the 
solicitation.  The  proposal  format  should 
conform  to  the  solicitation  format  and 
should  be  separated  into  sections. 
Generally  the  following  format  is 
suitable: 

Part  I — General  information  covering  such 
areas  as:  cognizant  Government 
agencies,  representations  and 
certifications,  information  required  for 
the  Fact  Sheet,  etc. 

Part  II — Information  related  to  qualification 
criteria. 

Part  III — Information  related  to  technical 
evaluation  criteria. 

Part  IV — Information  related  to  business  and 
management  evaluation  criteria. 

Part  V — Price  and  cost  information. 

Part  VI — Comments  on  draft  cooperative 
agreement. 

Part  VII — Other  information. 

(2)  Supporting  information  should  be 
keyed  to  the  appropriate  part  and 
paragraph  in  the  solicitation.  For  ease  of 
evaluation,  it  may  be  desirable  to 
prescribe  the  use  of  separate  volumes 
addressing  the  technical  evaluation 
criteria,  business  and  management 
evaluation  criteria,  and  price  and  cost 
information.  To  the  extent  practicable, 
specify  the  use  of  graphs,  charts  and 
tables  which  will  facilitate  the 
comparison  of  proposals. 


(j)  Draft  Cooperative  Agreement.  The 
enclosure  should  contain  the  draft 
Cooperative  Agreement  or,  as  a 
minimum,  all  required  and  special 
clauses  likely  to  affect  a  proposer’s 
willingness  to  submit  a  proposal. 

(k)  Other  pertinent  information.  In 
these  instances  where  there  may  be 
other  pertinent  information  concerning 
the  proposed  effort  to  be  performed  that 
may  impact  a  proposer's  participation,  it 
should  be  stated  in  the  solicitation. 

§  600.231-2  Evaluation  and  selection 
of  proposals. 

(a)  When  any  individual  proposal, 
together  with  later  phases  of  the  same 
project,  is  estimated  to  meet  the  Source 
Evaluation  Board  (SEB)  Handbook 
(Procurement  Regulation  Handbook  No. 
1, 44  F.R.  6038,  January  30, 1979)  dollar 
threshold,  comprehensive  evaluation 
shall  be  conducted  by  a  specially 
constituted  board  which  shall  follow  the 
procedures  and  documentation 
requirements  of  the  SEB  Handbook 
modified  as  appropriate  to  conform  to 
the  solicitation  process  as  set  forth 
herein. 

(b)  When  no  individual  proposal  is 
expected  to  meet  the  SEB  dollar 
threshold,  proposals  submitted  in 
response  to  a  solicitation  will  be 
evaluated  by  a  panel  which  shall  be 
appointed  by  the  cognizant  program 
office.  The  panel  should  utilize  any  of 
the  procedures  and  documentation 
requirements  of  the  SEB  Handbook  (as 
modified  as  appropriate  to  comform  to 
the  solicitation  process  as  set  forth 
herein)  whenever  necessary  to  insure 
the  impartial,  equitable  and  thorough 
evaluation  of  each  proposal.  The  panel 
will  be  composed  of  program  office  and 
other  personnel,  including 
representatives  of  Procurement  and 
Counsel,  and,  as  deemed  appropriate  by 
the  appointing  official,  supplemented  by 
personnel  from  other  Government 
agencies.  The  representative  of  Counsel 
will  be  a  nonvoting  member  of  the 
panel.  Personnel  from  DOE  prime 
management  or  operating  contractors 
may  be  used  as  advisors  to  the  panel 
when  their  services  are  necessary  and 
available.  Care  is  to  be  taken  in  the 
selection  of  these  personnel  so  as  to 
avoid  any  actual  or  apparent  conflict  of 
interest. 

(c)  The  selection  official  will  be  the 
individual  authorized  to  approve  and 
execute  cooperative  agreements  in 
accordance  with  §  600.252. 

§  600.232  Program  opportunity 
notices. 

(a)  This  subpart  establishes 
procedures  for  the  submission, 


evaluation  and  selection  of  competitive 
concept  proposals  offered  in  response  to 
program  opportunity  notices  (PON’s) 
issued  by  DOE  to  support  and/or 
accelerate  the  demonstration  of  the 
technical,  operational,  economic,  and 
commercial  feasibility  and 
environmental  acceptability  of 
particular  energy  technologies,  systems, 
subsystems  and  components. 

(b)  For  purposes  of  this  subpart, 
commercial  demonstration  projects 
include  demonstrating  technological 
advances  and  field  demonstrations  of 
new  methods  and  procedures  and 
demonstrations  of  prototype  commercial 
applications  for  the  exploration,  > 
development,  production, 
transportation,  conversion  and 
utilization  of  energy  resources. 

(1)  It  is  DOE’s  intent  to  encourage  the 
submission  of  proposals  to  accelerate 
the  demonstration  of  the  technical, 
operational,  economic  and  commercial 
feasibility  and  environmental 
acceptability  of  particular  energy 
technologies,  systems,  subsystems  and 
components.  Program  opportunity 
notices  will  be  used  to  provide 
information  concerning  scientific  and 
technological  areas  encompassed  by 
DOE’s  program.  DOE  shall,  from  time  to 
time,  issue  program  opportunity  notices 
for  proposals  for  demonstration  of 
various  forms  of  energy  and  technology 
utilization. 

(2)  Synopsis  of  the  notice  shall  be 
published  in  the  Commerce  Business 
Daily  and  the  Federal  Register  as 
appropriate  prior  to  or  concurrent  with 
release.  The  notice  will  be  circulated 
directly  to  potentially  interested 
individuals,  private  and  public  entities 
(excluding  Federal  agencies)  and 
associations  thereof  to  the  maximum 
extent  feasible.  Special  attention  in  this 
regard  should  be  given  to  small  business 
concerns  to  insure  that  they  are  given 
every  opportunity  to  participate  in  such 
cooperative  agreements.  Consideration 
should  be  given  to  distributing  the 
announcement  to  all  eligible  entities 
which,  during  the  preceeding  two  years, 
have  expressed  an  interest  in 
participating  in,  or  entering  into 
arrangements  for,  commercial 
demonstration  in  the  particular  energy 
field. 

(3)  Determination  to  use:  (i)  Before  the 
PON  is  selected  by  the  program  office  as 
the  appropriate  solicitation  procedure,  a 
written  program  determination  shall  be 
made  to  show  that  the  proposed 
undertaking  meets  Federal  support 
criteria  including  but  not  limited  to: 

(A)  The  urgency  of  public  need  for  the 
potential  results  of  the  research, 
development,  or  demonstration  effort  is 
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high,  and  it  is  unlikely  that  similar 
results  would  be  achieved  in  a  timely 
manner  in  the  absence  of  Federal 
assistance. 

(B)  The  potential  opportunities  for 
non-Federal  interests  to  recapture  the 
investment  in  the  undertaking  through 
the  normal  commercial  utilization  of 
proprietary  knowledge  appear 
inadequate  to  encourage  timely  results; 

(C)  The  extent  of  the  problems  treated 
and  the  objectives  sought  by  the 
undertaking  are  national  or  widespread 
in  their  significance; 

(D)  The  opportunities  to  induce  non- 
Federal  support  of  the  undertaking 
through  regulatory  actions,  end-use 
controls,  tax  and  price  incentives,  public 
education,  or  other  alternatives  to  direct 
Federal  financial  assistance  are  limited; 

(E)  The  degree  of  risk  of  loss  of 
investment  inherent  in  the  research  is 
high,  and  the  availability  of  risk  capital 
to  the  non-Federal  entities  which  might 
otherwise  engage  in  the  field  of  the 
research  is  inadequate  for  the  timely 
development  of  the  technologies; 

(F)  The  research,  development,  or 
application  objectives  anticipated  by  the 
activities  or  facilities  proposed; 

(G)  The  economic,  environmental,  and 
societal  significance  which  a  successful 
demonstration  may  have  for  the  national 
fuels  and  energy  system;  and 

(H)  The  availability  of  non-Federal 
participants  to  construct  and  operate  the 
facilities  or  perform  the  activities 
associated  with  the  proposal  and  to 
contribute  to  the  financing  of  the 
proposal. 

These  conditions  must  exist  at  a 
minimum  to  support  the  conclusion  that 
the  use  of  the  PON  procedure  is  both 
necessary  and  appropriate.  The 
determination  must  not  be  merely 
conclusory  but  shall  be  supported  by 
specific  facts  and  explanations. 

(ii)  The  senior  program  official  or 
designee  may  approve  the  determination 
with  the  prior  concurrence  of  the 
designee  of  the  senior  procurement 
official,  Headquarters. 

(iii)  The  approved  determination  shall 
accompany  the  PON  file  through  the 
preparation,  concurrence,  approval  and 
issuance  phases. 

(4)  Approval  of  Content,  (i)  When  the 
dollar  amounts  are  less  than  SEB  level  a 
PON  may  be  originated  at  whatever 
level  is  consistent  with  the  program 
objectives  established  by  the  senior 
program  official. 

(ii)  When  an  SEB  is  not  required, 
notices  may  be  approved  by  the  senior 
program  official  or  designee  after  prior 
concurrence  by  the  designee  of  the 


senior  procurement  official, 
Headquarters,  and  Counsel. 

(iii)  When  a  SEB  is  required,  notices 
shall  be  reviewed  and  approved  by  the 
SEB  after  prior  concurrence  by  the 
designee  of  the  senior  procurement 
official,  Headquarters,  Counsel,  and  the 
senior  program  official  or  designee. 

(iv)  All  PONs  will  be  issued  by  the 
cognizant  head  of  the  procuring  activity 
or  designee. 

(5)  Information  To  Be  Included  In 
Program  Opportunity  Notices. 

Each  program  opportunity  notice  shall 
include: 

(i)  The  goal  of  the  intended 
demonstration  effort; 

(ii)  A  time  schedule  for  submission  of. 
and  action  on,  proposals; 

(iii)  Evaluation  criteria,  including  an 
indication,  when  determined  practicable 
to  do  so,  of  the  approximate  cost  and 
time  duration  contemplated  for 
individual  projects  resulting  from  the 
notice; 

(iv)  Information  to  be  provided  in  the 
proposals; 

(v)  Program  policy  factors; 

(vi)  An  indication  that  additional 
information,  consistent  with  the  overall 
concepts  and  approaches  developed  in 
the  proposal,  may  be  required  regarding 
the  demonstration  effort  and  the 
proposed  budget  (e.g.,  a  notice  that  a 
detailed  cost  breakdown  may  be 
required  from  the  proposers  being 
considered); 

(vii)  If  it  is  anticipated  that  one  award 
or  multiple  awards  will  be  made  in 
response  to  the  PON; 

(viii)  A  statement  notifying  potential 
proposers  that  a  PON  does  not  commit 
DOE  to  pay  any  proposal  preparation 
costs  and  the  DOE  reserves  the  right  to 
select  for  award  or  support  any,  all  or 
none  of  the  proposals  received  in 
response  to  a  PON; 

(ix)  Any  other  information,  terms,  or 
conditions  that  shall  apply  to  the 
particular  program  opportunity  notices; 

(x)  The  place  for  and  manner  of 
submission; 

(xi)  An  indication  that  late  proposals, 
modifications  of  proposals,  and 
withdrawals  of  proposals  shall  be 
handled  in  accordance  with  41  CFR  1- 
3.802-1; 

(xii)  A  statement  that  proposers  have 
the  right  to  request  in  advance  of  or 
within  30  days  after  the  effective  date  of 
the  agreement  a  waiver  of  all  or  any 
part  of  the  rights  of  the  United  States  in 
subject  inventions;  and 

(xiii)  Notification  that  information 
contained  in  proposals  offered  in 
response  to  PONs  shall  be  handled  in 
accordance  with  the  policies  and 
procedures  set  forth  in  41  CFR  9-3.150. 


(6)  Information  To  Be  Provided  In 
Proposals  Offered  Pursuant  To  Program 
Opportunity  Notices. 

All  proposals  should  be  specific,  and, 
include,  the  information  set  forth  below: 

(i)  Name  and  address  of  the  entity(ies) 
submitting  the  proposal; 

(ii)  Date  of  proposal  submission; 

(iii)  Identification  of  the  notice  (by 
number  and  title)  to  which  the  proposal 
responds; 

(iv)  Type  of  entity(s)  submitting  the 
proposal,  whether  public  (including 
state  and  local  governments)  and/or 
private  (including  individuals,  profit  and 
non-profit  organizations  and  educational 
institutions); 

(v)  Concise  title  and  abstract  of  the 
proposed  demonstration  project  for 
which  assistance  or  participation  is 
being  sought; 

(vi)  An  outline  and  discussion  of  the 
proposed  demonstration  which  shall,  to 
the  extent  possible,  specifically  address 
and  reference  the  evaluation  criteria 
and  include: 

(A)  Specification  of  the  technology; 

(B)  Proposed  demonstration  effort  to 
be  performed; 

(C)  Description  of  prior  plant 
operating  experience  with  the 
technology: 

(D)  Preliminary  design  of  the 
demonstration  plant; 

(E)  Time  tables  containing  proposed 
construction  or  fabrication  and 
installation  and  operation  plans; 

(F)  Budget-type  estimates  of 
construction  or  fabrication  and 
operating  costs; 

(G)  Description  and  proof  of  title  to 
land  for  proposed  site,  natural 
resources,  electricity  and  water  supply 
and  logistical  information  related  to 
access  to  raw  materials  to  construct  and 
operate  the  plant  and  dispose  of  salable 
products  from  the  plant; 

(H)  Assessment  of  the  environmental 
impact  of  the  proposed  plant  and  plans 
for  disposal  of  wastes  resulting  from  the 
operation  of  the  plant; 

(I)  Plans  for  commercial  use  of  the 
technology  if  the  demonstration  is 
successful; 

(J)  Plans  for  continued  use  of  the  plant 
if  the  demonstration  is  successful; 

(K)  Plans  for  dismantling  of  the  plant 
if  the  demonstration  is  unsuccessful  or 
otherwise  abandoned; 

(L)  Form  and  amount  of  assistance  or 
participation  being  sought; 

(M)  Form  and  amount  of  funding,  or 
other  contribution  to  be  provided  by  the 
proposer  or  others,  including  proposed 
disposition  of  revenues  generated;  and, 

(N)  The  extent  to  which  the  proposed 
expenditures  would  constitute 
permanent  (non-scverable)  improvement 
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to  property  now  owned  by  the 
Government,  and  proposed  plans  for  the 
disposal  of  any  such  improvements. 

(vii)  Resumes  of  key  personnel  to  be 
involved,  which  includes  a  description 
of  relevant  experience  and  associated 
data. 

(viii)  A  current  financial  statement; 

(ix)  Period  for  which  proposal  is  valid; 

(x)  Names  and  telephone  numbers  of 
proposer’s  primary  business  and 
technical  personnel  who  DOE  may 
contact  during  evaluation; 

(xi)  Each  proposal  containing 
technical  data  or  other  data,  including 
trade  secrets  or  privileged  or 
confidential  or  commercial  or  financial 
information,  which  the  proposer  intends 
to  be  used  by  DOE  for  evaluation 
purposes  only,  should  be  marked  on  the 
cover  sheet  with  the  notice  prescribed  in 
41  CFR  §  9-3.150-2(a); 

(xii)  If  the  proposer  is  a  small 
business  concern,  it  shall  so  certify  in  its 
proposal.  Other  representations, 
certifications  and  acknowledgments 
which  may  be  required  by  law  or 
regulation  shall  also  be  submitted  as 
specified  in  the  announcement. 

(xiii)  Signature  and  title  of  an  official 
of  the  proposing  organization  authorized 
to  obligate  such  organization. 

The  information  called  for  under  this 
section  relates  primarily  to  a 
demonstration  project  involving  the 
construction  and  operation  of  a  "plant”. 
In  instances  where  the  proposed  project 
concerns  a  demonstration  that  does  not 
involve  a  plant  (for  example,  the 
demonstration  of  a  process,  apparatus, 
or  device),  the  program  opportunity 
notice  shall  state  what  additional 
information  is  to  be  submitted  with  the 
proposal. 

(7)  Method  and  criteria  for  evaluation 
and  selection. — (i)  Selection.  (A)  When 
any  individual  proposal,  together  with 
later  phases  of  the  same  project,  is 
estimated  to  meet  the  SEB  dollar 
threshold,  comprehensive  evaluation 
shall  be  conducted  by  a  specially 
constituted  board  which  shall  follow 
procedures  and  documentation 
requirements  of  the  SEB  Handbook, 
modified  as  appropriate  to  conform  to 
the  solicitation  process  as  set  forth 
herein. 

(B)  When  no  individual  proposal  is 
expected  to  meet  the  SEB  dollar 
threshold,  proposals  submitted  in 
response  to  a  PON  will  be  evaluated  by 
a  panel  which  shall  be  appointed  by  the 
cognizant  program  office.  The  panel 
should  utilize  any  of  the  procedures  and 
documentation  requirements  of  the  SEB 
Handbook  (as  modified  as  appropriate 
to  conform  to  the  solicitation  process  as 


set  forth  herein)  whenever  necessary  to 
insure  the  impartial,  equitable  and 
thorough  evaluation  of  each  proposal. 
The  panel  will  be  composed  of  program 
office  and  other  personnel  including 
representatives  of  Procurement  and 
Counsel,  and,  as  deemed  appropriate  by 
the  appointing  offical,  supplemented  by 
personnel  from  other  Government 
agencies.  The  representative  of  Counsel 
will  be  a  non-voting  member  of  the 
panel.  Personnel  from  DOE  prime 
management  or  operating  contractors 
may  be  used  as  advisors  to  the  panel 
when  their  services  are  necessary  and 
available.  Care  is  to  be  taken  in  the 
selection  of  these  personnel  so  as  to 
avoid  any  actual  or  apparent  conflict  of 
interest. 

(ii)  Evaluation  criteria.  The  evaluation 
criteria  shall  be  specified  in  the  notice. 
The  criteria  below,  to  the  extent 
applicable,  as  well  as  any  additional 
criteria  stated  in  the  program 
opportunity  notice,  shall  consider: 

(A)  The  overall  technical  feasibility  of 
the  proposed  effort; 

(B)  The  contribution  which  the 
proposed  effort  is  expected  to  make  to 
DOE  in  carrying  out  its  program 
responsibilities,  including,  but  not 
limited  to  solving  energy  extraction  and 
storage,  transportation,  conversion, 
waste  utilization,  and  conservation 
problems; 

(C)  The  capabilities,  related 
experience,  facilities,  instrumentation, 
or  techniques  which  the  proposer 
possesses  and  offers,  and  which  are 
considered  to  be  integral  factors  for 
achieving  the  objective(s)  of  the 
proposal; 

(D)  The  qualifications,  capabilities, 
and  experience  of  the  proposed  key 
personnel; 

(E)  The  ability  of  the  proposer  to 
furnish  the  required  cost  participation; 

(F)  The  proposed  cooperative 
arrangement  among  the  participants, 
and  the  form  of  management  of  the 
activities;  and 

(G)  Plans  for  involvement  of  the  small 
and  disadvantaged  small  business 
community. 

(iii)  Program  policy  factors.  Program 
policy  factors  are  those  factors  which, 
while  not  appropriate  indicators  of  a 
proposal's  individual  merit  (e.g., 
technical  excellence,  proposer’s  ability, 
cost,  etc.),  are  relevant  and  essential  to 
the  process  of  choosing  which  of  the 
proposals  received  and  scored  will, 
taken  together,  best  achieve  the  program 
objectives.  All  such  factors,  to  the 
degree  it  is  practicable  to  do  so,  shall  be 
specifed  in  the  notice  so  as  to  notify 
proposers  that  factors  which  are 
essentially  beyond  their  control  will 


affect  the  selection  process.  The 
following  are  examples  of  possible 
program  policy  factors: 

(A)  It  is  desirable,  because  of  the 
nature  of  the  energy  source,  the  type  of 
projects  envisioned,  or  limitations  of 
past  efforts  to  select  for  award  or 
support  a  group  of  demonstration 
projects  with  a  broad  or  specific 
geographic  distribution; 

(B)  It  is  desirable  to  select  for  award 
or  support  projects  from  diverse  types 
and  sizes  of  proposing  organizations; 

(C)  It  is  desirable  to  select  for  award 
or  support  a  group  of  projects  which 
represent  a  diversity  of  methods, 
approaches,  applications,  or  kinds  of 
work;  or 

(D)  It  is  desirable  due  to  the  nature  of 
certain  projects  or  proposing 
organizations  to  select  for  award  or 
support  duplicative  or  complementary 
efforts  or  projects. 

(iv)  Selection  officials.  The  selection 
official  will  be  the  Senior  program 
official  when  the  estimated  value  of  any 
individual  proposal,  together  with  later 
phases  of  the  project,  is  expected  to  be 
greater  than  the  level  required  in  an 
SEB,  unless  otherwise  designated  by  the 
head  of  the  agency.  If  the  value  of  any 
individual  proposal  is  not  expected  to 
exceed  the  level  required  by  an  SEB,  the 
selection  official  may  be  either  the 
Senior  program  official  or  designee. 

(v)  Intermediate  evaluation.  Prior  to 
making  a  comprehensive  evaluation  of  a 
proposal,  the  SEB,  or  the  receiving  office 
when  an  SEB  is  not  required,  shall 
determine  that  it: 

(A)  Contains  sufficient  technical,  cost, 
and  other  required  information  to  enable 
comprehensive  evaluation;  and 

(B)  Has  been  signed  by  a  responsible 
official  of  the  proposing  organization(s) 
or  a  person  authorized  to  obligate  such 
organization(s). 

If  the  proposal  does  not  meet  these 
requirments,  a  comprehensive 
evaluation  shall  not  be  made.  In  such  a 
case  a  prompt  reply  shall  be  sent  to  the 
proposer,  indicating  the  reason(s)  for  its 
not  being  selected  for  award  or  support 
under  the  PON. 

(vi)  Comprehensive  evaluation.  The 
basic  task  in  the  evaluation  and 
selection  of  proposals  for  award  or 
support  is  to  assess  their  relative  merit 
in  order  to  determine  which  of  them 
offer  the  greatest  likelihood  for 
achievement  of  the  program  objectives 
stated  in  the  notice,  considering 
technical  quality,  ability  of  the  proposer, 
estimated  cost,  and  other  relevant 
factors.  Proposals  which  survive 
intermediate  review  shall  be  evaluated 
by  a  SEB  or  a  panel,  as  applicable,  in 
accordance  with  the  criteria  stated  in 
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the  notice.  The  source  selection  official 
will  select  proposals  for  support  or 
award  from  the  findings  established  by 
a  SEB  or  a  panel,  as  applicable.  In  this 
latter  process,  the  selection  official  will 
take  into  account  the  relevant  program 
policy  factors  in  order  to  determine  the 
mix  of  proposed  projects  which  will  best 
further  specific  program  goals.  The 
relevant  program  policy  factors,  when 
reasonably  ascertainable,  shall  be 
predetermined  and  specified  in  the 
notice.  All  findings  and  selections  are  to 
be  documented,  signed  and  maintained 
to  provide  an  adequate  record  of  the 
proceedings. 

(8)  Award  or  support.  While  only 
those  proposals  which  best  meet  the 
needs  of  the  program  as  specified  in  the 
announcement  will  be  considered  for 
award  or  support,  DOE  may  accept  for 
award  or  support  all.  none,  or  any 
number  or  part  of  the  proposals 
submitted. 

(9)  Optional  Two-Step  Method.  Where 
a  large  number  of  proposals  are 
anticipated,  proposals  may  be  limited  to 
technical  considerations  with  cost 
proposals  subsequently  requested  from 
those  proposers  whose  technical 
proposals  are  evaluated  as  technically 
acceptable. 

§  600.233  Program  research  and 
development  announcement. 

(a)  Except  as  otherwise  provided 
under  §  600.5,  this  section  governs  the 
submission,  evaluation  and  selection  for 
award  or  support  of  proposals  offered  in 
response  to  specific  Program  Research 
and  Development  Announcements 
(PRDAs)  issued  by  DOE  for  conduct, 
support,  participation  and/or  otherwise 
cooperate  in  projects  for  research, 
development,  or  related  activities  in  the 
energy  field. 

(1)  PRDAs  are  used  to  provide 
potential  proposers  with  information 
concerning  DOE's  interest  in  entering 
into  arrangements  for  research, 
development,  and  related  projects  in 
specified  areas  of  interest.  It  is  DOE's 
intent  to  solicit  the  submission  of  ideas 
which  will  serve  as  a  basis  for  research, 
development,  and  related  activities  in 
the  energy  field.  Furthermore,  it  is  DOE's 
desire  to  encourage  the  involvement  of 
small  and  minority  business  concerns  in 
research  and  development  undertaken 
pursuant  to  PRDAs. 

(2)  This  mechanism  is  not  to  be  used 
where  a  requirement  can  be  sufficiently 
defined  for  solicitation  under  §  600.231. 
Similarly,  it  is  not  to  inhibit  or  curtail 
submission  of  unsolicited  proposals. 
However,  a  proposal  which  is  submitted 
as  though  it  were  unsolicited  but  is  in 
fact  germane  to  an  extent  PRDA  will  be 


treated  as  though  submitted  in  response 
to  the  announcement  or  returned 
without  action  to  the  proposer,  at  the 
proposer’s  option.  Further,  this 
mechanism  is  not  to  be  used  in  a 
competitive  situation  where  it  is 
appropriate  to  negotiate  a  study  contract 
to  obtain  analysis  and  recommendations 
to  be  incorporated  in  the  subsequent 
issuance  of  a  request  for  proposals. 

(3)  The  PRDA  is  to  be  used  only 
where: 

(i)  Research  and  development  is 
required  within  broadly  defined  areas  of 
interest  to  support  program  goals,  but  it 
is  difficult,  if  not  impossible,  to  describe 
in  any  reasonable  degree  of  detail  the 
nature  of  the  work  contemplated 
because  of: 

(A)  The  multiplicity  of  possible 
approaches,  within  the  current  state  of 
the  art,  available  for  solving  the 
problems: 

(B)  The  desirability  of  involving  a 
broad  spectrum  of  organizations  in 
seeking  out  solutions  to  the  problems 
posed; 

(C)  The  expectation  that  many 
individual  proposers  will  have  unique 
qualifications  or  specialized  capabilities 
which  will  enable  them  to  perform 
portions  of  the  research  or  development 
program  (without  necessarily  possessing 
the  qualifications  to  perform  the  entire 
program)  so  that  the  overall  support 
may  be  broken  into  segments  which 
cannot  be  ascertained  in  advance;  and 

(D)  The  desirability  of  fostering  new 
and  creative  solutions. 

(ii)  Consistent  with  (i)  above,  it  is 
anticipated  that  choices  will  have  to  be 
made  among  dissimilar  concepts,  ideas, 
or  approaches;  and 

(iii)  It  is  determined  that  a  broad 
range  of  organizations  exist  that  would 
be  capable  of  contributing  towards  the 
overall  research  and  development  goals 
identified  in  (i)  above. 

(4)  The  announcement  will  be 
synopsized  in  the  Commerce  Business 
Daily  and  Federal  Register  as 
appropriate  prior  to  or  concurrent  with 
release.  In  addition,  the  announcement 
shall  be  circulated  directly  to  interested 
individuals,  private  and  public  entities 
(excluding  Federal  agencies),  and 
associations  thereof  to  the  maximum 
extent  feasible.  Special  attention  in  this 
regard  should  be  given  to  small  and 
minority  business  concerns  to  insure 
that  they  are  given  every  opportunity  to 
participate  in  such  cooperative 
agreements.  The  originating  program 
office  should  consider  distributing  the 
announcement  to  all  eligible  entities 
which,  during  the  preceding  two  years, 
have  expressed  an  interest  in 
participating  in,  or  entering  into 


arrangement  for,  research  or 
development  in  the  particular  energy 
field. 

(5)  Determination  to  use.  (i)  Before  the 
PRDA  is  selected  by  the  program  office 
as  the  appropriate  solicitation 
procedure,  a  written  program 
determination  shall  be  made  to  show 
that  the  conditions  in  §  600.233(a)(3) 
exist  to  support  the  conclusion  that  the 
use  of  the  PRDA  procedure  is  both 
necessary  and  appropriate.  The 
determination  must  not  be  merely 
conclusory  but  shall  be  supported  by 
specific  facts  and  explanations.  If  no 
individual  award  under  the  PRDA  is 
anticipated  to  exceed  $2  million,  the 
senior  program  official  or  designee  may 
approve  the  determination  with  the  prior 
concurrence  of  the  designee  of  the 
senior  procurement  official. 
Headquarters. 

(ii)  If  any  individual  award  is 
anticipated  to  exceed  $2  million,  the 
determination  as  required  in  (i)  shall  in 
addition  explain  why  the  PRDA 
procedure  is  more  appropriate  than 
existing  Cooperative  Agreement 
procedures  for  soliciting  proposals. 
Determinations  above  $2  million  require 
recommendation  by  the  senior  program 
official  or  designee,  concurrence  by  the 
designee  of  the  senior  procurement 
official.  Headquarters,  and  approval  by 
the  Senior  Procurement  Official, 
Headquarters. 

(iii)  The  approved  determination  shall 
accompany  the  PRDA  file  through  the 
preparation,  concurrence,  approval,  and 
issuance  phases. 

(6)  Approval  of  content,  (i)  A  PRDA 
may  be  originated  at  whatever  level  is 
consistent  with  the  program  objectives 
established  by  the  senior  program 
official. 

(ii)  The  PRDA  content  may  be 
approved  by  the  senior  program  official 
or  designee  after  prior  concurrence  by 
Counsel  and  the  senior  procurement 
official,  Headquarter's  designee. 

(iii)  All  PRDAs  will  be  issued  by  the 
cognizant  head  of  the  procurring  activity 
or  designee. 

(7)  Each  PRDA  shall  include  the 
following  information: 

(i)  A  summary  of  the  area(s)  of 
program  interest,  expanded  as 
appropriate,  to  include  problems  and 
objectives; 

(ii)  A  time  schedule  for  submission  of. 
and  action  on,  proposals; 

(iii)  Evaluation  criteria; 

(v)  Program  policy  factors; 

(vi)  Any  other  information,  terms  and 
conditions  which  shall  apply  to  the 
particular  PRDA; 

(vii)  Place  for,  and  manner  of, 
submission; 
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(viii)  A  unique  number  for 
identification  purposes; 

(ix)  A  statement  notifying  potential 
proposers  that  an  announcement  does 
not  commit  DOE  to  pay  any  proposal 
preparation  costs  and  that  DOE  reserves 
the  right  to  select  for  award  or  support 
any,  all,  or  none  of  the  proposals 
received  in  response  to  an 
announcement; 

(x)  An  indication  that  late  proposals, 
modifications  of  proposals,  and 
withdrawals  of  proposals  shall  be 
handled  in  accordance  with  41  CFR  1- 
3.802-1; 

(xi)  A  statement  that  proposers  have 
the  right  to  request  in  advance  of  or 
within  30  days  after  the  effective  date  of 
the  agreement  a  waiver  of  all  or  any 
part  of  the  rights  of  the  United  States  in 
subject  inventions;  and 

(xii)  Notification  that  information 
contained  in  proposals  offered  in 
response  to  PRDAs  shall  be  handled  in 
accordance  with  the  policies  and 
procedures  set  forth  in  41  CFR  9-3.150. 

(8)  Information  to  be  provided  in 
proposals,  (i)  All  proposals  should  be 
specific,  concise,  and,  as  a  minimum, 
include,  the  information  set  forth  below: 

(A)  Name  and  address  of  the 
entity(ies)  submitting  the  proposal; 

(B)  Date  of  proposal  submission; 

(C)  Identification  of  the 
announcement  (by  number  and  title)  to 
which  the  proposal  responds; 

(D)  Type  of  entity(ies)  submitting  the 
proposal,  whether  public  (including 
state  and  local  governments),  and/or 
private  (including  individuals,  profit  and 
nonprofit  organizations  and  educational 
institutions); 

(E)  Concise  title  and  abstract  of  the 
proposed  project  or  effort; 

(F)  An  outline  and  discussion  of  the 
proposed  effort  which  shall,  specifically 
address  and  reference  the  evaluation 
criteria  and  include  to  the  extent 
possible: 

(7)  Objectives  of  the  proposed  effort; 

(2)  Detailed  plan  of  approach 
(procedures,  concepts,  limitations, 
timetables  of  key  milestones,  and 
expected  accomplishments  or  research 
results); 

(2)  Internal  management  controls 
applicable  to  conduct  of  the  work; 

(4)  Scope  and  methods  of  management 
support; 

(5)  Details  concerning  previous  or 
ongoing  work  performed  in  the 
category(ies)  of  research  proposed,  or  in 
related  fields; 

(6)  Form  and  amount  of  funding,  or 
other  contribution,  if  any,  to  be  provided 
by  the  proposer; 

(7)  Location  where  the  work  will  be 
performed: 


[8]  Cost  schedule  detailing  estimated 
costs  for  manpower  and  other  resources 
(GSA  Optional  Form  60,  or  equivalent); 

(0)  Projected  date  of  completion  of  the 
proposed  effort. 

(G)  Resumes  of  key  personnel  to  be 
involved  which  includes  a  description  of 
relevant  experience  and  associated 
dates; 

(H)  A  current  financial  statement; 

(I)  Period  for  which  the  proposal  is 
valid  (if  other  than  that  stipulated  in. the 
announcement); 

(I)  Names  and  telephone  numbers  of 
proposer’s  primary  business  and 
technical  personnel  whom  DOE  may 
contact  during  evaluation;  and 

(K)  Signature  and  title  of  an  official  of 
the  proposing  organization(s)  authorized 
to  obligate  such  organization. 

(ii)  Each  proposal  containing  technical 
data  or  other  data  including  trade 
secrets  and/or  privileged  or  confidential 
commercial  or  financial  information 
which  the  proposer  intends  to  be  used 
by  DOE  for  evaluation  purposes  only, 
should  be  marked  on  the  cover  sheet 
with  the  notice  prescribed  in  41  CFR  9- 
3.150-2.(a). 

(iii)  If  the  proposer  is  a  small  business 
concern  it  shall  so  certify  in  its  proposal. 
Other  representations,  certifications  and 
acknowledgements  which  may  be 
required  by  law  or  regulation  shall  also 
be  submitted  as  specified  in  the 
announcement. 

(9)  Method  and  criteria  for  evaluation 
and  selection — (i)  Evaluation  criteria. 
The  evaluation  criteria  shall  be 
specified  in  the  announcement  along 
with  a  narrative  description  of  their 
relative  importance.  The  following  items 
are  illustrative  of  the  elements  which 
may  be  considered  as  evaluation 
criteria: 

(A)  Overall  technical  feasibility  of  the 
proposed  concept; 

(B)  Adequacy  and  relevance  of  the 
proposed  research  plan,  including 
validity  tests  as  related  to  the  proposed 
goals; 

(C)  Availability,  qualifications,  and 
past  performance  of  proposed  staff  and 
consultants; 

(D)  Resources,  experience,  flexibility, 
and  commitment  of  the  proposing 
organization; 

(E)  Adequacy  of  proposed  project 
management  plan; 

(F)  Adequacy  of  proposed  financial 
management  plan;  and 

(G)  Estimated  cost. 

(ii)  Program  policy  factors.  These  are 
factors  which,  while  not  indicators  of  a 
proposal’s  merit  (e.g.,  technical 
excellence,  proposer's  ability,  cost),  may 
be  essential  to  the  process  of  selecting 
the  proposals  which,  taken  together,  will 


achieve  the  program  objectives.  Such 
factors,  where  they  exist,  are  likely  to  be 
beyond  the  proposer’s  control. 
Accordingly,  they  shall  be 
predetermined  and  specified  in  the 
PRDA  announcement  to  notify 
proposers  of  their  existence. 

The  following  are  examples: 

(A)  It  is  desirable,  because  of  the 
nature  of  the  energy  source,  the  projects 
envisioned,  or  limitations  of  past  efforts, 
to  select  or  award  or  support  a  group  of 
projects  with  a  broad  or  specific 
geographic  distribution; 

(B)  It  is  desirable  to  select  for  award 
or  support  a  group  of  projects  which 
represent  a  diversity  of  methods, 
approaches,  or  kinds  of  work; 

(C)  It  is  desirable  for  reasons  which 
must  be  stated  to  select  for  award  or 
support  projects  from  diverse  types  and 
sizes  or  proposing  organizations;  or 

(D)  It  is  desirable  due  to  the  nature  of 
certain  projects  or  proposing 
organizations  to  select  for  award  or 
support  duplicative  or  complementary 
efforts. 

(iii)  Selection  panel.  A  panel 
appointed  by  the  cognizant  program 
office  will  evaluate  proposals  submitted 
in  response  to  a  PRDA.  The  panel  will 
be  composed  of  program  office  and 
other  DOE  personnel,  including 
representatives  from  procurement, 
counsel,  and  as  deemed  appropriate  by 
the  appointing  official,  supplemented  by 
personnel  from  other  Government 
agencies.  The  representative  of  counsel 
will  be  an  ex-officio  (nonvoting)  member 
of  the  panel.  Personnel  from  prime 
management  or  operating  contractors 
may  be  used  as  advisors  to  the  panel 
when  their  services  are  necessary  and 
available.  Care  is  to  be  taken  in  the 
selection  of  these  personnel  so  as  to 
avoid  any  actual  or  apparent  conflicts  of 
interests.  Moreover,  such  advisors  are 
expressly  forbidden  to  use  privileged 
information  contained  in  proposals  for 
personal  gain  or  other  improper 
purposes. 

(iv)  Selection  official.  The  selection 
official  shall  be  the  senior  program 
official  unless  such  authority  is 
delegated  in  writing  on  a  case-by-case 
basis.  A  copy  of  each  such  delegation 
shall  be  sent  concurrently  to  the  senior 
procurement  official,  Headquarters. 

(v)  Preliminary  review.  Prior  to 
making  a  comprehensive  evaluation  of  a 
proposal,  the  receiving  office  shall 
determine  that  it: 

(A)  Contains  sufficient  technical,  cost, 
and  other  information  to  enable 
comprehensive  evaluation;  and 

(B)  Has  been  signed  by  a  responsible 
official  of  the  proposing  organization  or 
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a  person  authorized  to  obligate  such 
organization. 

If  the  proposal  does  not  meet  these 
requirements,  a  comprehensive 
evaluation  shall  not  be  made.  In  such 
case  a  prompt  reply  shall  be  sent  to  the 
proposer,  indicating  the  reason(s)  for  its 
not  being  selected  for  award  or  support 
under  the  PRDA. 

(vi)  Comprehensive  evaluation.  The 
basic  task  in  the  evaluation  and 
selection  of  proposals  for  award  or 
support  is  to  assess  their  relative  merit 
in  order  to  determine  which  of  them 
offer  the  greatest  likelihood  for 
achievement  of  the  program  objectives 
stated  in  the  announcement,  considering 
technical  quality,  ability  of  the  proposer, 
estimated  cost,  and  other  relevant 
factors.  Proposals  which  survive 
preliminary  review  shall  be  evaluated 
under  a  two-step  process.  In  the  first 
step,  the  panel  will  evaluate  the 
proposals  in  accordance  with  the 
criteria  stated  in  the  announcement  and 
rank  in  order  of  excellence.  In  the 
second  step,  the  selection  official  will 
take  into  account  the  relevant  program 
policy  factors  in  order  to  determine  the 
mix  of  proposed  projects  which  will  best 
further  specific  program  goals. 

(10)  Award  or  support  While  only 
those  proposals  which  best  further  the 
needs  of  the  program  as  specified  in  the 
announcement  will  be  considered  for 
award  or  support,  DOE  may  accept  for 
award  or  support,  all,  none,  or  any 
number  or  part  of  the  proposals 
submitted. 

§  600.234  Response  to  unsolicited 
proposals. 

DOE  may  award  Cooperative 
Agreements  on  an  unsolicited  basis  as  a 
result  of: 

(a)  Unsolicited  Proposals  in 
accordance  with  the  criteria  established 
in  600.34;  “Unsolicited  applications  and 
proposals  for  financial  assistance 
awards.” 

(b)  Proposals  received  in  response  to: 

(1 )  A  DOE  Notice  of  Program  Interest 
in  accordance  with  the  criteria 
established  in  600.36;  “Notice  of 
Program  Interest.” 

(2)  Public  Notice  of  Availability  of 
Assistance  Awards  in  accordance  with 
the  criteria  established  in  600.37;  “Public 
Notice  of  availability  of  assistance 
awards." 

§  600.250  Statutory  requirements  for 
Cooperative  Agreements. 

Program  statutes  and  DOE 
Authorization  and  Appropriation  Acts 
may  contain  specific  requirements 
applicable  to  certain  types  of 
Cooperative  Agreements  (e.g..  sections  5 


and  8  of  the  Federal  Non-nuclear  Energy 
Research  and  Development  Act  of  1974. 
Pub.  L.  No.  93-577,  88  Stat.  1878  (1974) 
and  Section  105  of  the  Geothermal 
Energy  Research,  Development,  and 
Demonstration  Act  of  1974,  Pub.  L  No. 
93-410,  88  Stat.  1079  (1974)).  All 
statutory  requirements  and  restrictions 
shall  be  stated  in  all  solicitations, 

PON’s,  PRDA’s  Notices  of  Program 
Interest  and  Public  Notices  of 
Availability  of  Assistance  Awards  and 
made  a  part  of  any  Cooperative 
Agreements  entered  into  by  DOE. 

§  600.251  Eligible  recipients  for  DOE 
Cooperative  Agreements. 

(a)  DOE  may  enter  into  a  Cooperative 
Agreement  with: 

(1)  State  or  local  governments  or 
elements  thereof; 

(2)  Institutions  of  higher  education, 
hospitals  and  other  nonprofit 
organizations; 

(3)  Profit  making  organizations; 

(4)  Individuals; 

(5)  A  combination  of  (1)  through  (4) 
above; 

(b)  For  any  of  the  above  to  be 
considered  eligible  and  qualify  for  a 
Cooperative  Agreement  Award  on  a 
competitive  basis  in  response  to  a 
Solicitation,  PON,  or  PRDA,  or  the 
funding  of  an  unsolicited  proposal  in 
accordance  with  600.34,  600.36,  and 
600.37,  proposer's  must: 

(1)  Insure  that  the  proposed  project  is 
consistent  with  the  policies  and  goals  of 
the  submitting  organization; 

(2)  Have  adequate  financial  resources 
for  performance,  or  the  ability  to  Obtain 
them  as  required; 

(3)  Have  available,  can  make 
available,  or  can  obtain  the  necessary 
plant  or  facilities,  equipment,  services, 
personnel,  etc.  as  necessary  and/or 
required  for  the  conduct  of  the  project; 

(4)  Be  able  to  document  that  the 
organization  has  legal  authority  to  enter 
into  a  Cooperative  Agreement  and  the 
requisite  policies,  procedures,  and 
personnel  to  insure  proper  stewardship 
of  Federal  funds  utilized  on  the  project. 

(5)  Demonstrate  that  the  budgeted 
costs  estimated  for  the  project  are 
reasonable,  allowable  and  consistent 
with  Federal  cost  principles,  policies  of 
the  submitting  organization  and  all 
applicable  Federal,  State  and  local 
government  requirements  if  any;  and 

(6)  Conform  in  all  other  respects  to 
applicable  Federal  Statutes  and  program 
enabling  legislation. 

§  600.252  Approval  and  Execution  of 
Cooperative  Agreement  Instruments. 

The  individuals  authorized  to  approve 
and  execute  Cooperative  Agreement 


instruments  will  be  delegated  by  the 
Secretary. 

§  600.270  Cooperative  Agreement 
Structure. 

The  Cooperative  Agreement  is 
structured  in  a  manner  which:  (i) 
describes  the  business  arrangement 
based  upon  the  respective  interest  and 
investment  of  the  parties;  (ii)  defines 
and  allocates  respective  responsibilities, 
obligations,  rights  and  accountability  as 
appropriate  to  the  particular  project. 

The  Cooperative  Agreement  sets  forth 
the  respective  rights  and  obligations  of 
the  parties  in  such  areas  as  project 
performance  and  management,  partial  or 
total  termination  of  the  work,  changes  in 
the  scope  of  work,  period  of 
performance,  application  of  funding  and 
resources,  title  to  property,  insurance, 
liability,  etc.  Each  Cooperative 
Agreement  shall  be  clear  and  concise 
and  shall  include  only  those  provisions 
necessary  to  implement  terms  agreed 
upon  between  the  parties. 

§  600.271  Administrative 
Requirements  for  Cooperative 
Agreements. 

(a)  The  basic  administrative 
requirements  applicable  to  individual 
cooperative  agreements  will  be 
determined  by  class  of  participant  of  the 
Cooperative  Agreement  Award. 

(1)  For  participants  covered  by  OMB 
Circular  A-102,  Uniform  Administrative 
Requirements  for  Grants-In-Aid  to  State 
and  Local  Governments,  or  OMB 
Circular  A-110,  Grants  and  Agreements 
with  Institutions  of  Higher  Education. 
Hospitals  and  Other  Non-profit 
Organizations,  the  administrative 
requirements  specified  in  these  circulars 
will  apply.  These  classes  of  participants 
will  also  be  subject  to  the  requirements 
of  §§  600.77  and  600.78  to  the  extent  the 
contemplated  project  falls  within  the 
scope  of  OMB  Circulars  A-95 
(Evaluation,  Review  and  Coordination 
of  Federal  and  Federally  Assisted 
Programs  and  Projects)  and  A-lll  (Joint 
Funded  Assistance  to  State  and  Local 
Governments  and  Nonprofit 
Organizations). 

(2)  For  classes  of  participants  not 
covered  by  OMB  Circular  A-102  or  A- 
110  (e.g.,  international  organizations 
such  as  agencies  of  the  United  Nations; 
Government-owned  contractor  operated 
facilities  or  research  centers  providing 
continued  support  for  mission  oriented 
large  scale  programs  that  are 
government  owned  or  controlled,  or  are 
designed  as  federally  funded  research 
and  development  centers;  profit  making 
organizations  and  individuals]  §  600.290 
will  be  followed  in  negotiating  the 
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provisions  of  the  Cooperative 
Agreement. 

(b)  The  administrative  requirements 
will  always  reflect  the  cooperative  effort 
of  the  joint  endeavor  and  the  respective 
interests,  investments,  rights,  etc.,  of  the 
participants  to  the  agreement. 

Outline  of  a  Cooperative  Agreement 

§  600.280  Scope  of  Section. 

This  section  contains  an  outline  of  a 
Cooperative  Agreement. 

§  600.281  Contents. 

The  Cooperative  Agreement  should 
include  at  a  minimum  the  following:  A 
Face  Page,  a  Schedule  and  General 
Provisions  and  Special  Provisions. 

§  600.282  Face  page. 

The  Face  Page  shall: 

(a)  Identify  the  Agreement  by  entering 
thereon  a  document  number  which  will 
be  compatible  with  the  DOE  Integrated 
Procurement  Management  Information 
System; 

(b)  Cite  the  appropriate  statutory 
authority  for  the  award; 

(c)  Provide  the  name  and  address  of 
.the  participant  in  the  Cooperative 
Agreement  award;  the  names,  titles, 
office  address,  and  telephone  numbers 
for  the  respective  DOE  and  participant 
project  managers  should  also  be 
included; 

(d)  Identify  the  project  by  title,  and 
provide  a  brief  summary  of  the  purpose 
and  objectives  of  the  project; 

(e)  Stipulate  the  funding  sources, 
including  Accounting  and  Appropriation 
Data  and  the  amount  of  funds  to  be 
provided  pursuant  to  the  Agreement  by 
DOE  and  the  participant;  the  estimated 
cost  ceiling  for  the  project,  and  include, 
where  appropriate,  the  funding  amounts 
to  be  obligated  by  work  phase  or  time 
period,  indicating,  where  applicable,  the 
percentage  of  funds  to  be  provided  at 
each  phase  by  each  of  the  participants 
in  the  Agreement.  Identify  specifically 
the  amount  obligated  by  this  action. 

(f)  Identify  the  type  of  participant,  i.e., 
State  or  local  governments,  institutions 
of  higher  learning,  hospitals,  other  non¬ 
profit  organizations,  profit  making 
organizations,  individuals,  or  any 
combination  of  the  above  types  of 
participants; 

(g)  Specify  the  effective  date  of  the 
Agreement  and  the  agreed  completion 
date; 

(h)  Identify  the  DOE  procurement 
office  which  has  been  assigned 
responsibility  for  execution  and 
administration  of  the  Agreement;  and 

(i)  Provide  for  signatures  of  the  DOE 
officer  awarding  the  Cooperative 


Agreement  and  the  Office  accepting  the 
award  on  behalf  of  the  participant. 

§  600.283  Schedule. 

(a)  The  schedule  of  a  Cooperative 
Agreement  will  clearly  reflect  the 
cooperative  relationship  intended  and 
the  respective  interest  and  investment  of 
the  parties,  including  their  respective 
rights,  obligations  and  accountabilities. 
The  Articles  to  the  Cooperative 
Agreement  Schedule  will  be  negotiated 
and  will,  as  a  minimum,  include: 

(1)  Statement  of  joint  objective. — 
Identifies  the  purpose  and  objectives  of 
the  agreement  as  well  as  the  benefits  to 
be  derived  from  the  contemplated 
relationship  which  is  to  be  established 
pursuant  to  the  arrangement. 

The  statement  must  be  in  sufficient 
detail  to  demonstrate: 

(1)  The  Agreement  is  in  fact  a 
mutual  undertaking; 

(ii)  The  basis  for  the  endeavor  is 
founded  on  support  or  stimulation  of  a 
public  purpose  authorized  by  Federal 
Statute; 

(iii)  The  activity  to  be  undertaken  is  in 
furtherance  of  the  DOE  mission;  and, 

(iv)  The  mutual  benefits  to  be  derived 
from  performance  of  the  project. 

(2)  The  Project  Management  Plan,  (i) 
Identifies  the  respective  roles, 
responsibilities,  obligations  and 
accountability  which  each  participant  to 
the  Agreement  will  assume  in  their 
respective  efforts  to  achieve  the  stated 
joint  objective(s).  In  this  regard,  the 
Government’s  role  may  range  from 
providing  project  direction  to  merely 
project  monitoring,  dependent  on  the 
degree  of  govemment/industry 
investment,  risk,  involvement, 
commercialization  potentials,  etc. 

(ii)  Includes  an  explicit  statement  of 
the  nature,  character,  and  extent  of 
anticipated  DOE  involvement.  These 
statements  must  be  developed  with  care 
to  avoid  unnecessarily  increasing  DOE 
liability  under  the  cooperative 
agreement. 

(iii)  States  how  project  program  and 
performance  will  be  measured  to 
evaluate  the  meeting  and/or 
achievement  of  specific  milestones  or 
agreed  objectives; 

(iv)  Details  the  resources,  such  as 
services,  facilities,  equipment,  materials, 
supplies,  personnel,  etc.,  that  each 
participant  will  provide  and  when  they 
will  be  provided. 

Dependent  upon  the  complexities  of  the 
project,  the  management  plan  may  be  a 
simple  narrative  included  in  the 
Schedule  of  the  Cooperative  Agreement, 
or  it  may  be  a  detailed  management 
plan  that  may  be  incorporated  as  an 
appendix  to  the  Agreement  and  if  so, 
should  be  referenced  in  the  schedule. 


(3)  Financial  support,  (i)  Financial 
support  for  the  project  will  be  detailed 
to  specify  the  DOE  and  the  participant’s 
pro-rated  share  contribution  to  the 
project.  Such  financial  support  will 
identify  the  dollar  costs  assigned  to 
each  participant,  acceptable,  in-kind 
contributions  (other  than  funds),  and 
will  specify  when  these  contributions 
will  be  committed/delivered  to  support 
the  proposed  project. 

(ii)  The  details  of  the  planned 
financial  support  of  the  project  must  be 
as  clearly  defined  as  possible  with 
regard  to  financial  support  ceilings, 
minimum  contributions,  percentage 
ratios,  whether  funds  are  to  be 
committed  or  obligated  at  award  or  will 
be  incrementally  obligated  at  specified 
time/performance  intervals.  Details 
concerning  alternative  approaches  and 
responsibilities  as  agreed  to  by  the 
parties  will  be  shown  in  the  event  of 
overruns  or  underruns  of  the  project's 
budget,  or  in  the  event  that  changes  in 
the  scope  of  work,  or  changes  in  the 
period  of  performance  occur,  which  may 
increase  or  decrease  the  project's 
estimated  cost.  This  article  will  also 
provide  for  steps  to  be  taken  with 
respect  to  each  participant’s  financial 
obligations  in  the  event  of  termination  of 
the  Agreement. 

(iii)  Whenever  revenue  is  derived  as  a 
result  of  the  agreement,  DOE  should 
seek,  whenever  feasible,  to  recoup  all 
DOE  funds  contributed  to  the 
cooperative  agreement. 

(iv)  the  guidelines  governing 
allowability  of  costs  shall  be  included  in 
the  project  funding  document.  The 
Federal  cost  principles  as  stated  in  the 
regulations  listed  below  will  be  used  as 
guidelines  to  determine  allowability  of 
costs  in  performance  of  the  project: 

(A)  FMC  74-4  (OMB  Circular  A-87) 
for  State  and  local  government 
participant. 

(B)  OMB  Circular  A-21  for  Institutions 
of  Higher  Education  participant. 

(C)  41  CFR  1-15.2  as  modified  by  41 
CFR  9-15  for  participants  that  are  profit 
making  or  non-profit  organizations  and 
individuals. 

(D)  41  CFR  1-15.4  for  participants 
performing  under  construction  and 
architect/engineer  cooperative 
agreements. 

(4)  Method  of  payment.  The  method  of 
providing  financial  support  pursuant  to 

a  Cooperative  Agreement  will  be 
established  in  order  to  optimally  meet 
the  needs  of  the  contemplated  project. 
Financial  support  of  the  project  will  be 
so  arranged  that  each  participant  to  the 
Agreement  will  provide  its  prorata  share 
in  a  timely  manner  so  as  not  to  cause 
undue  hardship  to  the  other 
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participant(s)  and  to  avoid  placing 
project  performance  in  jeopardy. 

Federal  funds  obligated  under 
Cooperative  Agreement  awards  may  be 
disbursed  under  a  Letter  of  Credit  or  by 
U.S.  Treasury  check.  Payments  may  be 
made  as  reimbursement  for  work 
performed  and  invoiced  or  as  advance 
payments  or  as  a  combination  thereof. 
The  agreement  shall  require  such 
adequate  security  for  funds  advanced  as 
may  be  considered  appropriate  for  the 
protection  of  the  Government  under  the 
circumstances  of  each  case,  but  in  any 
event,  the  financial  management  system 
of  the  participant  organization  shall 
provide  for  effective  control  over  and 
accountability  for  all  Federal  funds  in 
accordance  with  governing  regulations 
of  the  Treasury  Department.  See  31  CFR 
Part  205  (also  appearing  as  Department 
of  the  Treasury  Circular  No.  1075,  4th 
Revision,  42  FR  62927, 12/14/77). 

(5)  Term  of  the  agreement.  Establishes 
the  effective  date  of  the  Agreement  and 
the  date  of  the  Agreement  will  end. 
Where  appropriate,  provisions  with 
resultant  conditions  and/or  restrictions 
which  might  occur  and  which  may  be 
used  to  extend  or  otherwise  change  the 
completion  date  of  the  Agreement,  may 
be  included  pursuant  to  this  article. 

(6)  Project  Information  System. 
Specifies  the  pertinent  technical  data 
requirements  and  administrative 
information  and / or  reports  to  be 
generated  in  performance  of  the  project, 
the  manner  and  times  in  which  this 
information  will  be  submitted  by  each 
participant  to  the  Agreement,  the 
reciprocal  responsibilities  of  the 
participants  in  acting  upon  information 
generated,  and  the  mutual  support  to  be 
provided  to  the  respective  participant’s 
management  information  systems. 
Appropriate  standards  for  acceptability 
of  reports  to  be  generated  and  submitted 
will  be  established. 

§  600.290  General  and  special 
provisions. 

(a)  This  section  provides  guidance  on 
provisions  for  use  in  Cooperative 
Agreements  with  Participants  other  than 
those  convered  under  OMB  Circulars  A- 
102  and  A-110.  Section  600.271(a)(1) 
contains  the  administrative 
requirements  applicable  to  Participants 
covered  by  OMB  Circulars  A-102  and 
A-110. 

(b)  The  General  and  Special 
Provisions. 

(1)  For  Federal  procurement,  the  basic 
need  to  require  goods  and  services  at 
fair  value  for  the  Government’s  sake  has 
led  to  a  set  of  highly  developed 
procedures.  The  operational  rules  for 
guiding  DOE  procurement  transactions 


are  contained  in  the  Federal 
Procurement  Regulations  (FPRs/  41  CFR 
Chapter  1)  and  the  Energy  Research  and 
Development  Administration 
Procurement  Regulations  (ERDA-PR/41 
C.F.R.  Chapter  9)  for  programs 
transferred  from  the  Energy  Research 
and  Development  Administration.  These 
regulations  contain  a  panoply  of 
standard,  optional,  and  special 
provisions  which  spell  out  rights  and 
obligations  of  the  parties  in  detail. 
Although  the  Federal  Procurement 
Regulations  and  Energy  Research  and 
Development  Administration 
Procurement  Regulations  are  not 
applicable  per  se  to  Cooperative 
Agreements,  some  of  the  provisions 
contained  in  these  regulations  provide  a 
good  reference  point  for  negotiating 
cooperative  agreement  provisions  for  all 
DOE  programs.  Use  of  these  reference 
points  should  insure  that  the 
arrangement  is  considered  in  the  light  of 
the  questions  and  issues  handled  in  the 
provisions  since  litigation  of  many  of  the 
provisions  has  led  to  established  legal 
precedent  in  the  procurement  field. 
Hopefully,  by  avoiding  many  of  the 
problems  that  have  arisen  in  the 
procurement  field,  the  parties  will  be 
able  to  negotiate  an  agreement  that 
reflects  the  true  nature  of  the 
Cooperative  Agreement, 

(2)  Some  of  the  provisions  in  the  FPR's 
and  ERDA-PR’s  which  express  basic 
federal  policies  are  equally  applicable  to 
procurement  contracts  and  Cooperative 
Agreements.  These  provisions  are 
contained  in  paragraph  (c)  of  this 
section.  Also  included  in  paragraph  (c) 
of  this  section  are  those  patent  and  data 
provisions  most  likely  to  arise  in 
cooperative  agreements.  These 
provisions  as  well  as  all  other  patent 
and  data  provisions  for  cooperative 
agreements  shall  be  governed  by  the 
policy  and  procedures  set  forth  in  part 
9-9  of  the  ERDA-PR.  Many  other 
provisions  in  the  FPR’s  and  ERDA-PR’s 
are  normally  suitable  for  Cooperative 
Agreements  and  should  be  utilized 
unless  the  relationship  being  negotiated 
calls  for  a  different  type  of  arrangement. 
These  provisions  are  specified  in 
paragraph  (d)  of  this  section.  Finally, 
many  of  the  provisions  in  the  FPR’s  and 
ERDA-PR’s  might  be  appropriate  and  as 
a  minimum  should  be  considered  by 
DOE  and  the  Participant  to  insure  the 
issues  raised  by  the  provisions  have 
been  considered  in  negotiating  the 
Cooperative  Agreements.  These 
provisions  are  found  in  paragraph  (e)  of 
this  section.  In  paragraph  (c).  (d)  and  (e) 
the  comparable  Department  of  Energy 
Procurement  Regulations  (DOE-PRs) 
provisions  when  promulgated  in  final 


form  (See  proposed  regulations  in  43 
Fed.  Reg.  15853,  April  14, 1978)  are  to  be 
used  in  lieu  of  the  ERDA-PR  provisions. 

(3)  When  used,  the  procurement 
provisions  in  paragraphs  (d)  and  (e)  of 
this  section  must  be  modified  to  reflect 
the  intent  of  the  parties  to  the 
Cooperative  Agreement.  For  example, 
the  Government’s  rights  of  termination 
and  change  under  paragraphs  (d)(2)  and 
(e)(21)  of  this  section  are  clearly 
appropriate  where  the  Government 
bears  all  the  costs  but  when  there  is  a 
joint  undertaking  on  a  cooperative  basis, 
the  Participant  who  has  a  direct 
financial  interest  should  have  some 
voice  regarding  the  expenditure  of 
project  funds  and  decisions  regarding 
termination  (recognizing  DOE  may  need 
to  retain  final  decision  authority  in  these 
areas).  Similarly,  the  Government 
property  provision  in  paragraph  (d)(4)  of 
this  section  will  usually  need  to  be 
modified  to  recognize  property  rights 
where  title  is  not  vested  in  the 
Government.  The  negotiation  of  the 
cooperative  agreement  property 
provisions  should  reflect  the  advantages 
and  disadvantages  to  the  Participant  in 
the  areas  of  taxation,  depreciation, 
property  ownership  and  disposal  of  the 
property  at  the  termination  of  the 
Cooperative  Agreement.  In  the  area  of 
liability  and  indemnifications, 
provisions  in  the  Cooperative 
Agreement  should  reflect  the  hazards, 
and  risks,  and  respective  responsibilities 
of  the  Government  and  the  Participant, 
especially  in  regard  to  liability  to  third 
parties.  In  summary,  negotiation  of  the 
cooperative  agreement  provisions 
should  reflect  that  the  Government’s 
role  is  not  of  a  purchaser  in  traditional 
procurement  relationships,  but  rather 
that  of  a  joint  participant  with 
substantial  involvement. 

(4)  Paragraph  (c)  of  this  section 
constitutes  the  General  Provisions  of  a 
Cooperative  Agreement.  Paragraphs  (d) 
and  (e)  of  this  section  are  the  Special 
Provisions  along  with  any  other 
provisions  negotiated  between  the 
parties.  In  paragraphs  (c),  (d)  and  (e)  of 
this  section,  the  provisions  will  be 
utilized  under  the  conditions  set  forth  in 
the  FPR  or  ERDA-PR.  For  example,  the 
patent  rights  clause  of  §  9-9.107-5{a)  or, 
if  a  waiver  is  granted,  a  patent  rights 
clause  in  accordance  with  9-9.109-6  of 
the  ERDA-PR,  is  required  in  all 
agreements  having  as  a  purpose  of  the 
conduct  of  research,  development  or 
demonstration.  As  another  example,  if 
for  particular  provisions  there  is  a 
$100,000  threshold  for  applicability,  the 
provisions  should  not  be  used  below 
that  threshold.  (NOTE:  Any  applicable 
threshold  means  cost  of  the  total  project. 
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not  just  the  Government’s  contribution). 
The  provisions  must  always  be  revised 
to  change  “contract"  to  “cooperative 
agreement”  or  “agreement",  and 
“contractor"  to  "participant."  The  use  of 
the  term  “subcontractor”  in  any  of  the 
provisions  means  contractor  to  the 
Participant  and  all  tiers  of  subcontractor 
thereunder.  The  citations  in  paragraphs 

(c),  (d)  and  (e)  of  this  section  are  all  to 
41  C.F.R.  unless  indicated  otherwise. 

(c)  Standard  provisions  which  are 
mandatory  as  to  text.  These  clauses  are 
mandatory  for  use  in  accordance  with 
paragraph  (b)(40)  of  this  section  in  all 
cooperative  agreements  and  any 
deviations,  exceptions,  or  waivers 
cannot  be  made  unless  approved  in 
accordance  with  §  600.9  except  for  non¬ 
substantive  changes  reflecting  that  a 
cooperative  agreement  rather  than  a 
procurement  contract  is  being  entered 
into. 


(1)  Definitions . .  9-7.102-1 

(2)  Inspection .  1-7.402- 

5(c) 

(3)  Assignment  ot  Claims .  9-30.703 

(4)  Examination  of  Records  by  Comptroller  Gen¬ 
eral _ _ _ _ _  9-7.103-3 

(5)  Convict  Labor. .  1-7.402-14 

(6)  Officials  Not  to  Benefit .  1-7.102-17 

(7)  Covenant  against  Contingent  Fees .  1-1.503 

(8)  Notice  and  Assistance  Regarding  Patent  and 

Copyright  Infringement  .... . .  9-9.104 

(9)  Competition  in  Subcontracting . .  1-7.202-30 

(10)  Audit  and  Records .  1-7.402-30 

(11)  Clean  Air  and  Water  ............... _ ._.... _  1-1.2302-2 

(12)  Preference  for  U.S.  Flag  Air  Carriers .  1-1.323-2 

(13)  Use  of  U.S.  Flag  Commercial  Vessels .  1-19.108-2 

(14)  Flood  Insurance . . .  Exhibit  #1 

(15)  Permits  and  Licenses... _ _ _ ..... _  9-7.104-51 

(16)  Reporting  of  Royalties.—.. .  9-9.110 

(17)  Order  of  Precedence _  9-7.102-50 

(18)  Authorization  and  Consent. .  9-9.102-2 

(19)  Nondiscrimination  in  Federally  Assisted 

Programs .  DOE-AR 

600.39 

(20)  Patent  Rights _ _  9-7.402-53 

(21)  Additional  Technical  Data  Requirements .  9-7.402-54 

(22)  Rights  in  Technical  Data,  Long-Form .  9-7.402-55 

(23)  Patent  Indemnity ... _ ............ _ .......  9-7.403-70 

(24)  Contract  Work  Hours  and  Safety  Standards 

Act .  1-7.402-16 


(d)  Standard  provisions  with  waiver, 
modification,  and  deviation  allowed  by 
justification  in  the  cooperative 
agreement  file.  These  clauses  may  be 
waived,  modified  or  deviated  from  in 
whole  or  in  part  by  written  justification 
being  placed  in  the  file  by  the 
Contracting  Officer.  The  justification 
will  contain  the  specific  reasons  the 
provision  is  not  appropriate  and  why  the 
provision  must  be  waived  or  modified 
due  to  the  circumstances  of  the 
Cooperative  Agreement  being 
negotiated. 


(1)  Subcontracts. .  9-7.103-28 

(2)  Termination  for  Convenience  of  the  Govern¬ 
ment . „ . . . . .  9-7.402-10 

(3)  Disputes .  1-7.102-12 

(4)  Government  Property . — . 1-7.402-25 

(5)  Reports  of  Work _  1-7  304-9 

(6)  Utilization  of  Small  Business  Concerns  and 
Small  Business  Concerns  Owned  and  Con¬ 
trolled  by  Socially  and  Economically  Disadvan- 

tagee  Individuals _ ..................... _ .......  Exhibit  # 2 


(7)  Subcontracting  Plan  for  Small  Business  Con¬ 
cerns  and  Small  Business  Concerns  Owned 
and  Controlled  by  Socially  and  Economically 


Disadvantaged  Individuals . - _ _ _  Exhibit  #2 

(8)  Stop  Work  Order _  9-7.402-59 

(9)  Utilization  of  Labor  Surplus  Concerns .  1-1.805- 

3(a) 

(10)  Labor  Surplus  Area  Subcontracting  Pro¬ 
gram . . .  1-1.805- 

3(b) 

(11)  Privacy  Act . . . . . .  1-1.327-5 

(12)  Limitation  of  Cost  or  Funds  - . . .  1-7.402-2 

(13)  Allowable  Cost  and  Payment .  9-7.402-3 

(14)  Standards  of  Work _  1-7.302-3 

(15)  Buy  American  Act .  1-6.104-5 

(16)  Price  Reduction  for  Defective  Cost  or  Pric¬ 
ing  Data . . . . . .  1-3.814- 

1(a) 

(17)  Subcontractor  Cost  or  Pricing  Data _  1-3.814-3 

(18)  Walsh-Healy  Public  Contracts  Act .................  1-7.402-15 


(e)  Optional  Provisions.  These 
provisions  constitute  optional  provisions 
for  use  in  DOE  Cooperative  Agreements. 
They  may  be  modified  in  any  manner 
and  no  deviations  procedure  is  required. 
However,  negotiators  should  insure  that 
the  principals  inherent  in  these  clauses 
are  included  in  any  agreement  to  the 
extent  necessary  to  protect  the 
Government’s  interest. 


(1)  Payment  or  Overtime  Premiums .  1-7.402-28 

(2)  Disabled  Veterans  and  Veterans  of  the  Viet¬ 
nam  Era .  1-12.1102- 

2 

(3)  Clauses  for  Cost  Reimbursement  Type  Re¬ 

search  and  Development  Contracts  Involving 
Construction .  1-7.403.-1 

(4)  Excusable  Delays........................... _ .............  1-8.708 

(5)  Negotiated  Overhead  Rates _  9-7.203-9 

(6)  Notice  to  the  Government  of  Labor  Disputes.  1-7.203-3 

(7)  Make  or  Buy  Program............. _ ....„ _ ......  1-3.902-3 

(8)  Advance  Payments _ _ _  1-7.403-20 

(9)  Workmen's  Compensation  Insurance _  1-10.402 

(10)  Required  Source  for  Jewel  Bearings .  1-1.319 

(11)  General  Services  Administration  Supply 

Sources _ _ 1-7.403-23 

(12)  Use  of  Interagency  Motor  Pool  Vehicles 

and  Related  Services . . . .  1-7.403-24 

(13)  Interest _  1-7.203-15 

(14)  United  States  Products  and  Services  ... _  1-7.403-36 

(15)  Care  of  Laboratory  Animals _  1-7.303-44 

(16)  Cost  Accounting  Standards _ _ _ _ _  1-7.403-50 

(17)  Alterations  in  Contract .  1-7.204-1 

(18)  Approval  of  Contract .  1-7.204-2 

(19)  Date  of  Incurrence  of  Cost _ _ _  1-7.204-3 

(20)  Notice  Regarding  Late  Delivery . . .  1-7.204-4 

(21)  Changes _ _  1-7.204-5 

(22)  Key  Personnel _  1-7.304-6 

(23)  Disposition  of  Material _ .... _  1-7.304-8 

(24)  Insurance— Liability  to  Third  Parties . .  9-7.204-5 

(25)  Printing _  9-7.302-57 

(26)  Federal  Reports  Act ............. _ _ _ .......  9-7.302-58 

(27)  Foreign  Travel............™...™ _ _ _  9-7.402-60 

(28)  Security _ _ _ 9-7.403-71 

(29)  Organizational  Conflicts  of  Interest .  9-1.5408 


(See  44 

Fed. 

Reg., 

2557 

Jan  11, 

1979) 


(30)  Safety  and  Health _  9-7.403-73 

(31)  Priorities,  Allocations  and  Allotments _  9-7.104-50 

(32)  Soviet-Bloc  Controls.... . . .  9-7.304-52 

(33)  Avoidance  of  Conflicts  of  Interest .  9-7.304-53 

(34)  Nuclear  Hazards  Indemnity........ . . .  9-7.304-54 


Exhibit  #1— to  §  600.290(c)(14) 

Flood  Insurance 

Participant  will  comply  with  the  flood 
insurance  purchase  requirements  of 
Section  102(a)  of  the  Flood  Disaster 
Protection  Act  of  1973,  Public  Law  93- 
234,  87  Stat.  975,  approved  December  31, 
1976.  Section  102(a)  requires,  on  and 
after  March  2, 1975,  the  purchase  of 


flood  insurance  in  communities  where 
such  insurance  is  available  as  a 
condition  for  the  receipt  of  any  Federal 
financial  assistance  for  construction  or 
acquisition  purposes  for  use  in  any  area 
that  has  been  identified  by  the  Secretary 
of  the  Department  of  Housing  and  Urban 
Development  as  an  area  having  special 
flood  hazards  and  provisions  prescribed 
by  the  Federal  Insurance  Administration 
in  24  CFR  Chapter  X,  Subchapter  B.,  will 
be  complied  with. 

Exhibit  #2— To  600.290(d)(6)  and  (7) 

Public  Law  95-507,  Amendments  to  the 
Small  Business  Act  and  Small  Business 
Investment  Act  of  1958 1 

A.  “Best  Efforts” Clause.  The  "Best 
Efforts”  clause  (attachment  A)  sets  forth 
the  Department's  policy  that  small 
business  concerns  (small)  and  small 
business  concerns  owned  and  controlled 
by  socially  and  economically 
disadvantaged  individuals  (small 
disadvantaged)  shall  have  the  maximum 
practicable  opportunity  to  participate  in 
the  performance  of  DOE’s  contracts.  It 
shall  be  included  in  all  contracts  over 
$10,000  except:  (1)  contracts  for  services 
which  are  personal  in  nature,  and  (2) 
contracts  which  will  be  performed 
entirely  (including  all  subcontracts) 
outside  of  any  State,  territory,  or 
possession  of  the  United  States,  the 
District  of  Columbia,  or  the 
Commonwealth  of  Puerto  Rico. 

B.  Solicitation  and  Contract  Clauses. 
The  solicitation  and  contract  clauses  are 
intended  to  inform  potential  contractors 
of  the  requirement  for  a  small  and  small 
disadvantaged  business  concerns 
subcontracting  plan.  The  plan  is 
required  in  contracts  and  subcontracting 
which:  (1)  offer  subcontracting 
opportunities:  (2)  are  expected  to  exceed 
$500,000  or,  in  the  case  of  construction 
of  a  public  facility,  $1,000,000;  and  (3) 
are  required  to  include  the  “Best  Efforts" 
Clause. 

These  clauses  may  be  modified  for 
use  in  solicitations  and  contracts  under 
the  prescribed  amounts  when  deemed 
appropriate  by  the  Contracting  Officer. 

No  contract  or  any  modification  to 
any  contract  shall  be  awarded  any 
offeror  unless  the  Contracting  Officer 
determines  that  the  subcontracting  plan 
submitted  by  that  offeror  provides  the 
maximum  practicable  opportunity  for 
small  business  concerns  and  small 
business  concerns  owned  and  controlled 
by  socially  and  economically 
disadvantaged  individuals  to  participate 
in  the  performance  of  the  contract. 

Small  businesses  are  exempted  from 


1  Note. — The  material  in  this  exhibit  is  based 
upon  material  contained  in  DOE  Procurement  Letter 
79-5  dated  February  2. 1979. 


20608 


Federal  Register  /  Vol.  44,  No.  67  /  Thursday,  April  5,  1979  /  Proposed  Rules 


this  requirement  at  both  the  prime  and 
subcontractor  level. 

Attachment  B  contains  the  solicitation 
clause  for  use  in  negotiated 
procurements  (including  those  placed  on 
a  sole  source  basis).  It  requires 
submission  of  a  subcontracting  plan 
within  10  working  days  of  notification 
that  the  offeror  is  the  apparent 
successful  offeror.  Contracting  Officers 
may  alter  this  clause  to: 

(1)  Provide  for  a  longer  or  shorter 
period  of  time  for  the  submission  of  the 
plan  in  cases  where  the  amount  of 
subcontracting  justifies  such  change. 

The  period  of  time  allowed  shall  not 
exceed  30  days  unless  approved  at  a 
level  higher  than  the  Contracting 
Officer. 

(2)  Provide  for  submission  of  the  plan 
with  the  proposal  in  the  case  of 
noncompetitive  procurements. 

If  within  the  time  limit  prescribed,  the 
apparent  successful  offeror  fails  to 
submit  the  plan  or  if  he  later  fails  to 
negotiate  an  acceptable  plan,  he  shall  be 
deemed  ineligible  for  award. 

The  Contracting  Officer  shall,  to  the 
extent  possible,  set  forth  in  the 
solicitation  standareds  and  criteria  for 
subcontracting  to  both  small  business 
concerns  and  small  business  concerns 
owned  and  controlled  by  socially  and 
economically  disadvantaged 
individuals. 

Attachment  C  contains  the  solicitation 
clause  for  use  in  formally  advertised 
procurements.  It  requires  submission  of 
a  subcontracting  plan  within  10  working 
days  of  notification  that  the  bidder  has 
been  selected  for  award.  If  the  plan 
submitted  is  not  acceptable  to  the 
Contracting  Officer,  the  bidder  is 
required  to  submit  a  satisfactory  plan 
within  ten  working  days  or  such  other 
time  as  determined  by  the  Contracting 
Officer. 

Contracting  Officers  may  alter  this 
clause  to  provide  for  longer  or  shorter 
periods  of  time  for  the  submission  of  the 
plan  where  the  amount  of 
subcontracting  justifies  such  change. 

The  period  of  time  allowed  shall  not 
exceed  30  days  unless  approved  at  a 
level  higher  than  the  Contracting 
Officer.  4 

If  within  the  time  limit  prescribed  for 
initial  submission  of  the  plan,  the  bidder 
fails  to  submit  the  plan,  he  shall  be 
deemed  ineligible  for  award.  If  within 
the  time  limit  prescribed,  the  bidder  fails 
to  resubmit  a  satisfactory  plan,  he  shall 
be  deemed  ineligible  for  award. 

The  Contracting  Officer  may,  in  a 
letter  accompanying  the  invitation  for 
bids,  informally  advise  bidders  of  the 
goals  the  Department  contemplates  for 
subcontracting  to  both  small  and  small 


disadvantaged  firms.  The  letter  should 
also  state  that  these  goals  are 
informational  only  and  not  legally 
binding. 

Attachment  D  sets  forth  the  contract 
clause  to  be  used  in  connection  with  the 
subcontracting  plans  for  small  and  small 
disadvantaged  businesses. 

C.  Representations  and  Certifications. 
All  solicitations  and  contracts,  over 
$10,000,  shall  include  the 
representations  contained  in  attachment 
E.  These  representations  are  intended  to 
identify  small  and  small  disadvantaged 
business  concerns. 

The  representations  in  Attachment  F 
shall  be  used  in  all  procurements 
exceeding  $1,000,000  if  for  construction 
of  a  public  facility  or  $500,000  if  for 
other  than  construction  of  a  public 
facility.  These  representations  are 
intended  to  assist  the  Contracting 
Officer  in  determining  the  need  for 
submittal  of  a  small  and  small 
disadvantaged  business  concerns 
subcontracting  plan. 

Attachment  A — “Best  Efforts”  Clause 

Utilization  of  small  business  concerns 
and  small  business  concerns  owned  and 
controlled  by  socially  and  economically 
disadvantaged  individuals. 

(a)  It  is  the  policy  of  the  United  States 
and  the  Department  of  Energy  that  small 
business  concerns  and  small  business 
concerns  owned  and  controlled  by 
socially  and  economically 
disadvantaged  individuals  shall  have 
the  maximum  practicable  opportunity  to 
participate  in  the  performance  of 
contracts  let  by  the  Department. 

(b)  The  contractor  hereby  agrees  to 
carry  out  this  policy  in  the  awarding  of 
subcontracts  to  the  fullest  extent 
consistent  with  the  efficient 
performance  of  this  contract.  The 
contractor  further  agrees  to  cooperate  in 
any  studies  or  surveys  as  may  be 
conducted  by  the  United  States  Small 
Business  Administration  or  the 
Department  of  Energy  as  may  be 
necessary  to  determine  the  extent  of  the 
contractor’s  compliance  with  this  clause. 

(c)  As  used  in  this  contract,  the  term 
“small  business  concern”  shall  mean  a 
small  business  as  defined  pursuant  to 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632)  and  relevant  regulations 
promulgated  pursuant  thereto,  including 
§  1-1.701  of  the  Federal  Procurement 
Regulations.  The  term  “small  business 
concern  owrned  and  controlled  by 
socially  and  economically 
disadvantaged  individuals”  shall  mean 
a  small  business  concern: 

(1)  Which  is  at  least  51  per  centum 
owned  by  one  or  more  socially  and 
economically  disadvantaged 


individuals;  or  in  the  case  of  any 
publicly-owned  business,  at  least  51  per 
centum  of  the  stock  of  which  is  owned 
by  one  or  more  socially  and 
economically  disadvantaged 
individuals;  and 

(2)  Whose  management  and  daily 
business  operations  are  controlled  by 
one  or  more  of  such  individuals. 

The  contractor  shall  presume  that 
socially  and  economically 
disadvantaged  individuals  include  Black 
Americans,  Hispanic  Americans,  Native 
Americans  and  other  specified 
minorities,  or  any  other  individual  found 
to  be  disadvantaged  by  the  Small 
Business  Administration  pursuant  to 
section  8(a)  of  the  Small  Business  Act. 

(d)  Contractors  acting  in  good  faith 
may  rely  on  written  representations  by 
their  subcontractors  regarding  their 
status  as  either  a  small  business 
concern  or  a  small  business  concern 
owned  and  controlled  by  socially  and 
economically  disadvantaged 
individuals. 

Attachment  B — Subcontracting  Plan  for 
use  in  Solicitations  for  Negotiated 
Procurements 

Subcontracting  Plan  for  small 
business  concerns  and  small  business 
concerns  owned  and  controlled  by 
socially  and  economically 
disadvantaged  individuals. 

(a)  This  requirement  is  applicable  to 
procurements  expected  to  result  in  the 
award  of  contracts  exceeding  $1,000,000, 
for  construction,  or  $500,000  for  all  other 
contracts  which  offer  subcontracting 
opportunities  and  are  required  to 
contain  the  clause  entitled  "Utilization 
of  Small  Business  Concerns  and  Small 
Business  Concerns  Owned  and 
Controlled  by  Socially  and 
Economically  Disadvantaged 
Individuals.” 

Offerors  who  are  notified  that  they 
are  the  apparent  successful  offeror  shall, 
within  10  working  days  of  such  notice, 
furnish  a  subsontracting  plan  providing 
for  the  maximum  practicable  utilization 
of  small  business  concerns  and  small 
business  concerns  owned  and  controlled 
by  socially  and  economically 
disadvantaged  individuals.  Such  plan 
shall  be  included  in  and  made  part  of 
any  resulting  contract.  Submission  of 
this  plan  will  not  be  required  of 
concerns  which  are  themselves  small 
businesses. 

Should  the  offeror  fail  to  submit  such 
a  plan  within  this  time  period  or  should 
subsequent  negotiation  fail  to  result  in  a 
plan  that  is  acceptable,  the  offeror  shall 
become  ineligible  for  awrard.  The 
determination  of  acceptability  shall  be 
based  on  whether  the  subcontracting 
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plan  provides  the  maximum  practicable 
opportunity  for  both  small  business  „ 
concerns  and  small  business  concerns 
owned  and  controlled  by  socially  and 
economically  disadvantaged  individuals 
to  participate  in  the  performance  of  the 
contract.  Each  aspect  of  the  plan  will  be 
judged  independently  of  the  other. 

The  offeror’s  prior  compliance  with 
other  such  subcontracting  plans  shall 
also  be  considered  by  DOE  in  evaluating 
the  responsibility  of  the  offeror. 

(b)  The  subcontracting  plan  shall 
include: 

(1)  Percentage  goals  (expressed  in 
terms  of  both  percentage  of  value  of 
prime  contract  award  and  total  planned 
subcontracting)  for  the  utilization  as 
subcontractors  of  (i)  small  business 
concerns,  and  (ii)  small  business 
concerns  owned  and  controlled  by 
socially  and  economically 
disadvantaged  individuals; 

(2)  The  name  of  an  individual  within 
the  employ  of  the  offeror  who  will 
administer  the  subcontracting  program 
of  the  offeror  and  a  description  of  the 
duties  of  such  individual; 

(3)  A  description  of  the  efforts  the 
offeror  will  take  to  assure  that  small 
business  concerns  and  small  business 
concerns  owned  and  controlled  by  the 
socially  and  economically 
disadvantaged  individuals  will  have  an 
equitable  opportunity  to  compete  for 
subcontracts; 

(4)  Assurances  that  the  offeror  will 
include  the  “Utilization  of  Small  and 
Disadvantaged  Small  Business 
Concerns”  clause  in  all  subcontracts 
which  offer  further  subcontracting 
opportunities,  and  that  the  offeror  will 
require  all  subcontractors  (except  small 
business  concerns)  who  receive 
subcontracts  in  excess  $1,000,000  in  the 
case  of  a  contract  for  the  construction  of 
any  public  facility,  or  in  excess  of 
$500,000  in  the  case  of  all  other 
contracts,  to  adopt  a  plan  similar  to  the 
plan  required  hereunder; 

(5)  Assurances  that  the  offeror  will 
submit  such  periodic  reports  and 
cooperate  in  any  studies  or  surveys  as 
may  be  required  by  the  Department  of 
Energy  or  the  Small  Business 
Administration  in  order  to  determine  the 
extent  of  compliance  by  the  offeror  with 
the  subcontracting  plan;  and 

(6)  A  recitation  of  the  types  of  records 
the  successful  offeror  will  maintain  to 
demonstrate  procedures  which  have 
been  adopted  to  comply  with  the 
requirements  and  goals  set  forth  in  this 
plan,  including  the  establishment  of 
source  lists  of  small  business  concerns 
and  small  business  concerns  owned  and 
controlled  by  socially  and  economically 
disadvantaged  individuals;  and  efforts 


to  identify  and  award  subcontracts  to 
such  small  business  concerns. 

Attachment  C — Subcontracting  Plan  for 
Use  in  Formally  Advertised  Solicitations 

Subcontracting  plan  for  small 
business  concerns  and  small  business 
concerns  owned  and  controlled  by 
socially  and  economically 
disadvantaged  Individuals. 

(a)  This  requirement  is  applicable  to 
procurements  expected  to  result  in  the 
award  of  contracts  exceeding  $1,000,000 
for  construction,  or  $500,000  for  all  other 
contracts  which  offer  subcontracting 
opportunities  and  are  required  to 
contain  the  clause  entitled  “Utilization 
of  Small  Business  Concerns  and  Small 
Business  Concerns  Owned  and 
Controlled  by  Socially  and 
Economically  Disadvantaged 
individuals.” 

Bidders  who  are  notified  that  they 
have  been  selected  for  award  shall, 
within  10  working  days  of  such  notice, 
furnish  a  subcontracting  plan  providing 
for  the  maximum  practicable  utilization 
of  small  business  concerns  and  small 
business  concerns  owned  and  controlled 
by  socially  and  economically 
disadvantaged  individuals.  Such  plan 
shall  be  included  in  and  made  part  of 
any  resulting  contract.  Submission  of 
this  plan  will  not  be  required  of 
concerns  which  are  themselves  small 
businesses. 

Should  the  bidder  fail  to  submit  such  a 
plan  within  this  time  period,  he  shall  be 
deemed  ineligible  for  award.  If  the 
Contracting  Officer  determines  that  the 
plan,  as  submitted,  is  not  satisfactory, 
the  bidder  shall  be  requested  to  submit, 
within  ten  working  days  (or  such  other 
time  as  may  be  determined  by  the 
Contracting  Officer),  a  plan  that  is 
satisfactory  to  the  Contracting  Officer.  If 
such  a  plan  is  not  so  submitted,  the 
bidder  shall  be  considered 
nonresponsible  and  ineligible  for  award 
of  the  contract. 

The  bidder’s  prior  compliance  with 
other  such  subcontracting  plans  shall  be 
considered  by  DOE  in  evaluating  the 
responsibility  of  the  bidder  for  award. 

(b)  The  subcontracting  plan  shall 
include: 

(1)  Percentage  goals  (expressed  in 
terms  of  both  percentage  of  value  of 
prime  contract  award  and  total  planned 
subcontracting)  for  the  utilization  as 
subcontrators  of  (i)  small  business 
concerns,  and  (ii)  small  business 
concerns  owned  and  controlled  by 
socially  and  economically 
disadvantaged  individuals; 

(2)  The  name  of  an  individual  within 
the  employ  of  the  bidder  who  will 
administer  the  subcontracting  program 


of  the  bidder  and  a  description  of  the 
duties  of  such  individual; 

(3)  A  description  of  the  efforts  the 
bidder  will  take  to  assure  that  small 
business  concerns  and  small  business 
concerns  owned  and  controlled  by  the 
socially  and  economically 
disadvantaged  individuals  will  have  an 
equitable  opportunity  to  compete  for 
subcontracts; 

(4)  Assurances  that  the  bidder  will 
include  the  “Utilization  of  Small  and 
Disadvantaged  Small  Business 
Concerns"  clause  in  all  subcontracts 
which  offer  further  subcontracting 
opportunities,  and  that  the  bidder  will 
require  all  subcontractors  (except  small 
business  concerns)  who  receive 
subcontracts  in  excess  of  $1,000,000  in 
the  case  of  a  contract  for  the 
construction  of  any  public  facility,  or  in 
excess  of  $500,000  in  the  case  of  all 
other  contracts,  to  adopt  a  plan  similar 
to  the  plan  required  hereunder; 

(5)  Assurances  that  the  bidder  will 
submit  such  periodic  reports  and 
cooperate  in  any  studies  or  surveys  as 
may  be  required  by  the  Department  of 
Energy  or  the  Small  Business 
Administration  in  order  to  determine  the 
extent  of  compliance  by  the  bidder  with 
the  subcontracting  plan;  and 

(6)  A  recitation  of  the  types  of  records 
the  bidder  will  maintain  to  demonstrate 
procedures  which  have  been  adopted  to 
comply  with  the  requirements  and  goals 
set  forth  in  this  plan,  including  the 
establishment  of  source  lists  of  small 
business  concerns  and  small  business 
concerns  owned  and  controlled  by 
socially  and  economically 
disadvantaged  individuals;  and  efforts 
to  identify  and  award  subcontracts  to 
such  small  business  concerns. 

Attachment  D — Contract  Clause 

Subcontracting  plan  for  small 
business  concerns  and  small  business 
concerns  owned  and  controlled  by 
socially  and  economically 
disadvantaged  individuals. 

(a)  The  contractor  agrees  to  comply  in 
good  faith  with  the  small  and  small 
disadvantaged  business  concerns 
subcontracting  plan  approved  by  the 
Contracting  Officer  which  is  hereby 
incorporated  in  and  made  a  part  of  this 
contract.  In  this  connection,  the 
contractor  shall: 

(1)  Use  his  best  effort  to  attain  such 
percentage  goals  as  may  be  set  forth  in 
the  plan. 

(2)  Designate  an  individual  who  will: 

(i)  maintain  liaison  with  the  Government 
on  matters  relating  to  small  business 
concerns  and  small  business  concerns 
owned  and  controlled  by  socially  and 
economically  disadvantaged 
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individuals;  (ii)  supervise  compliance 
with  the  clause  entitled  “Utilization  of 
Small  Business  Concerns  and  Small 
Business  Concerns  Owned  and 
Controlled  by  Socially  and 
Economically  Disadvantaged 
Individuals";  and  (iii)  administer  the 
contractor’s  plan. 

(3)  Provide  adequate  and  timely 
consideration  of  the  potentialities  of 
small  business  concerns  and  small 
business  concerns  owned  and  controlled 
by  socially  and  economically 
disadvantaged  individuals  in  all  “make- 
or-buy”  decisions. 

(4)  Assure  that  small  business 
concerns  and  small  business  concerns 
owned  and  controlled  by  socially  and 
economically  disadvantaged  individuals 
will  have  an  equitable  opportunity  to 
compete  for  subcontracts,  particularly 
by  arranging  solicitations,  time  for  the 
preparation  of  bids,  quantities, 
specifications,  and  delivery  schedules  so 
as  to  facilitate  the  participation  of  such 
concerns.  Where  the  Contractor's  lists  of 
potential  subcontracting  which  are  small 
business  and  small  business  concerns 
owned  and  controlled  by  socially  and 
economically  disadvantaged  individuals 
are  excessively  long,  reasonable  effort 
shall  be  made  to  give  all  such  concerns 
an  opportunity  to  compete  over  a  period 
of  time. 

(5)  Maintain  records  showing:  (i) 
whether  each  prospective  subcontractor 
is  a  small  business  concern  or  a  small 
business  concern  owned  and  controlled 
by  socially  and  economically 
disadvantaged  individuals;  (ii) 
procedures  which  have  been  adopted  to 
comply  with  the  plan  and  the  policies 
set  forth  in  this  clause;  and  (iii)  with 
respect  to  the  letting  of  any  subcontract 
(including  purchase  orders)  exceeding 
$10,000.  information  substantially  as 
follows: 

(A)  V\fhether  the  award  went  to  large 
business,  small  business,  or  small 
business  owned  and  controlled  by 
socially  and  economically 
disadvantaged  individuals. 

(B)  Whether  small  business  concerns 
or  small  business  concerns  owned  and 
controlled  by  socially  and  economically 
disadvantaged  individuals  were 
solicited. 

(C)  The  reason  for  nonsolicitation  of 
small  business  concerns  or  small 
business  concerns  owned  and  controlled 
by  socially  and  economically 
disadvantaged  individuals  if  such  was 
the  case. 

(D)  The  reason  for  failure  of  small 
business  concerns  or  small  business 
concerns  owned  and  controlled  by 
socially  and  economically 
disadvantaged  individuals  to  receive  the 


award  if  such  was  the  case  when  such 
firms  were  solicited. 

The  records  maintained  in  accordance 
with  (5)(iii)  above  may  be  in  such  form 
as  the  contractor  may  determine,  and 
the  information  shall  be  summarized 
quarterly  and  submitted  by  the 
purchasing  department  of  each 
individual  plant  or  division  to  the 
contractor’s  cognizant  liaison  officer  for 
small  business  concerns  and  small 
business  concerns  owned  and  controlled 
by  socially  and  economically 
disadvantaged  individuals.  Such 
quarterly  summaries  will  be  considered 
to  be  management  records  only  and 
need  not  be  submitted  routinely  to  the 
Government;  however,  records 
maintained  pursuant  to  this  clause  will 
be  kept  available  for  review  by  the 
Government  until  the  expiration  of  one 
year  after  the  expiration  of  this  contract, 
or  for  such  longer  period  as  may  be 
required  by  any  other  clause  of  this 
contract  or  by  applicable  law  or 
regulation. 

(6)  Notify  the  Contracting  Officer 
before  soliciting  bids  or  quotations  on 
any  subcontract  (including  purchase 
orders)  in  excess  of  $10,000  if  (i)  no 
small  business  concern  or  small 
business  concern  owned  and  controlled 
by  socially  and  economically 
disadvantaged  individuals  is  to  be 
solicited,  and  (ii)  the  Contracting 
Officer’s  consent  to  the  subcontract  (or 
ratification)  is  required  by  a 
"Subcontracts"  clause  in  this  contract. 
Such  notice  will  state  the  contractor’s 
reasons  for  non-solicitation  of  small 
business  concerns  or  small  business 
concerns  owned  and  controlled  by 
socially  and  economically 
disadvantaged  individuals  and  will  be 
given  as  early  in  the  procurement  cycle 
as  possible  so  that  the  Contracting 
Officer  may  give  Small  Business 
Administration  (SBA)  timely  notice  to 
permit  SBA  a  reasonable  period  to 
suggest  potentially  qualified  small 
business  concerns  or  small  business 
concerns  owned  and  controlled  by 
socially  and  economically 
disadvantaged  individuals  through  the 
Contracting  Officer.  In  no  case  will  the 
procurement  action  be  held  up  when  to 
do  so  would,  in  the  contractor's 
judgment,  delay  performance  under  the 
contract. 

(7)  Include  the  “Utilization  of  Small 
Business  Concerns  and  Small  Business 
Concerns  Owned  and  Controlled  by 
Socially  and  Economically 
Disadvantaged  Individuals”  clause  in  all 
subcontracts  which  offi  r  further 
subcontracting  opportunities. 

(8)  Cooperate  in  any  studies  or 
surveys  of  the  Contractor's 


subcontracting  procedures  and  practices 
as  may  be  required  by  the  Department 
of  Energy  or  the  Small  Business 
Administration. 

(9)  Submit  quarterly  reports  of 
subcontracting  to  small  business 
concerns  and  small  business  concerns 
owned  and  controlled  by  socially  and 
economically  disadvantaged  individuals 
on  such  forms  as  may  be  specified 
elsewhere  in  this  contract. 

(b)  The  Contractor  agrees  that,  in  the 
event  he  fails  to  comply  in  good  faith 
with  his  contractual  obligations 
concerning  the  plan  or  the  clause 
entitled  “Utilization  of  Small  Business 
Concerns  and  Small  Business  Concerns 
Owned  and  Controlled  by  Socially  and 
Economically  Disadvantaged 
Individuals”  this  contract  may  be 
terminated,  in  whole  or  in  part,  for 
default. 

(c)  The  Contractor  further  agrees  to 
insert  in  all  subcontracts  hereunder 
(except  those  with  small  business 
concerns)  which  contain  the  clause 
entitled  "Utilization  of  Small  Business 
Concerns  and  Small  Business  Concerns 
Owned  and  Controlled  by  Socially  and 
Economically  Disadvantaged 
Individuals"  and  which  may  exceed 
$1,000,000  in  the  case  of  a  subcontract 
for  the  construction  of  any  public  facility 
or  in  excess  of  $500,000  in  the  case  of  all 
other  subcontracts  provisions  which 
shall  conform  substantially  to  the 
language  of  this  clause,  including  this 
paragraph  (c),  and  to  notify  the 
Contracting  Officer  of  the  names  of  such 
subcontractors. 

(d)  The  provisions  of  this  clause  shall 
not  apply  to  small  business  concerns. 

Attachment  E — Small  and  Small 
Disadvantaged  Business  Certification 

(A)  The  offeror  (  )  contractor  (  ) 

certifies  that  he  is  (  )  is  not  (  )  a  small 

business  concern  as  defined  in 
accordance  with  Section  3  of  the  Small 
Business  Act  (15  U.S.C.  632). 

(B)  The  offeror  (  )  contractor  (  ) 

certifies  that  he  is  a  small  business  (as 
set  forth  in  (A)  above)  and  is  (  )  is  not 
(  )  owned  and  controlled  by  socially  and 
economically  disadvantaged 
individuals.  Such  a  firm  is  defined  as 
one — 

(i)  Which  is  at  least  51  per  centum 
owned  by  one  or  more  such  individuals 
or,  in  the  case  of  publicly  owned 
business,  at  least  51  per  centum  of  the 
stock  is  owned  by  such  individuals. 

(ii)  Whose  management  and  daily 
business  operations  are  controlled  by 
one  or  more  such  individuals,  and 

(iii)  Which  certifies  concerning  said 
ownership  and  control  in  accordance 
with  section  (C)  below. 
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(C)  The  offeror  (  )  contractor  (  ) 
certifies  that  he  is  (  )  is  not  (  )  a 
minority  individual(s)  in  accordance 
with  (C)(i)  below  or  that  he  is  (  )  is  not 
(  )  socially  and  economically 
disadvantaged  in  accord  with  section 
(C)(ii)  or  (C)(iii).  Socially  and 
economically  disadvantaged  individuals 
are  defined  as: 

(i)  United  States  citizens  who  are 
Black  Americans,  Hispanic  Americans, 
Native  Americans,  or  other  specified 
minorities; 

(ii)  Any  other  individual  found  to  be 
disadvantaged  pursuant  to  section  8(a) 
of  the  Small  Business  Act  (15  U.S.C. 

637);  or 

(iii)  Any  other  individual  defined  as 
socially,  and  economically 
disadvantaged,  for  purposes  relating  to 
other  sections  of  the  Small  Business  Act. 

No  solicitation  may  be  properly 
considered  without  this  certification  and 
no  award  may  be  made  without  it  being 
executed. 

Attachment  F — Certification  Regarding 
Subcontracting  and  Plans 

Subcontracting  Representation 

(A)  The  offeror  (  )  contractor  (  ) 
represents  that  the  following  conditions 
prevail  which  determine  whether  the 
firm  shall  be  required  to  submit  a 
subcontracting  plan  for  small  business 
concerns  and  small  business  concerns 
owned  and  controlled  by  socially  and 
economically  disadvantaged 
individuals. 

(i)  He  is  (  )  a  small  business  as 
defined  in  accordance  with  Section  3  of 
the  Small  Business  Act  (15  U.S.C.  632); 

(ii)  Subcontracting  possibilities  are 
not  (  )  offered  with  respect  to  this 
contract; 

(iii)  The  contract,  including  all 
subcontracts  thereunder,  will  be 
performed  entirely  outside  of  the  United 
States,  its  territories  and  possessions, 
the  District  of  Columbia  and  the 
Commonwealth  of  Puerto  Rico  and  is 
therefore  not  covered  (  ); 

(iv)  The  contract,  including  all  prior 
modifications  and/or  extensions  of 
which  this  award  is  a  part  and  all 
projected  future  actions,  shall  not  (  ) 
exceed  $1,000,000  (if  solely  for 
construction  of  a  public  facility)  or 
$500,000  otherwise;  and 

(v)  The  contract  is  for  services  which 
are  personal  in  nature  and  is  therefore 
not  covered  (  ). 

(B)  The  offeror  (  )  contractor  (  ) 
represents  that  he  is  (  )  is  not  (  ) 
required  to  submit  plans  for 
subcontracting  with  small  and  small 
disadvantaged  businesses  because  he 


has  properly  executed  one  or  more  of 
the  above  representations. 

(C)  The  offeror  (  )  contractor  (  ) 
certifies  that  he  will  sumbit  (  )  a 
Subcontracting  Plan  in  accordance  with 
the  terms  and  conditions  specified 
unless  exempted  by  (A)  above,  and  that 
he  will  (  )  will  not  (  )  require  it  of  all 
appropriate  subcontractors  unless  they 
certify  that  they  are  exempt. 

Failure  to  execute  this  representation 
will  be  deemed  a  minor  informality  and 
the  offeror  will  be  permitted  to  correct 
the  omission  prior  to  award. 

[FR  Doc.  79-10402  Filed  4-4-79;  8:45  am) 
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